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DIRECTOR APPEAL

APPELLANT: Cristin Kenyon, Director of Development Services

DEcIsSION APPEALED: Appeal of Design Review Committee’s denial of Design Review Application
No. DR-24-0001 for construction of a two-story, five-unit multi-family residential development
on a vacant lot one parcel west of the southwest corner of West Buhne Street and Garland
Street (APN 008-022-028)

DATE oF DECISION: May 8, 2024
DATE OF APPEAL: May 16, 2024
JUSTIFICATION FOR APPEAL:

The Design Review Committee’s decision to deny Design Review Application No. DR-24-0001
was beyond the scope of its authority because, in this case, the Committee is precluded from
denying a housing development project based on anything but objective standards (California
Government Code §65589.5 — the Housing Accountability Act).

The subject 5-plex qualifies as a “housing development project” as defined by California

Government Code §65589.5(h)(2). California Government Code §65589.5()) states in applicable

part:
(i) (1) When a proposed housing development project complies with applicable, objective
general plan, zoning, and subdivision standards and criteria, including design review
standards, in effect at the time that the application was deemed complete, but the local
agency proposes to disapprove the project or to impose a condition that the project be
developed at a lower density, the local agency shall base its decision regarding the
proposed housing development project upon written findings supported by a
preponderance of the evidence on the record that both of the following conditions exist:

(A) The housing development project would have a specific, adverse impact upon
the public health or safety unless the project is disapproved or approved upon the
condition that the project be developed at a lower density. As used in this
paragraph, a “specific, adverse impact” means a significant, quantifiable, direct, and
unavoidable impact, based on objective, identified written public health or safety
standards, policies, or conditions as they existed on the date the application was
deemed complete.

(B) There is no feasible method to satisfactorily mitigate or avoid the adverse impact
identified pursuant to paragraph (1), other than the disapproval of the housing
development project or the approval of the project upon the condition that it be
developed at a lower density.

Pursuant to Eureka Municipal Code (EMC) §155.412.040 (Design Review), new buildings that are
500 square feet (sf) or more must undergo Design Review, which is the only discretionary permit
required for the subject 5-plex. Pursuant to EMC §155.412.040(K), in order to approve a Design
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Review application, the Design Review Committee must make two findings: |) the proposed
development will not be detrimental to public health, safety, or welfare or materially injurious to
the properties or improvements in the vicinity; and 2) the proposed project complies with all
applicable Design Review criteria in EMC §155.412.040()) (Design Review Criteria).

The Design Review Committee held a duly noticed public hearing on May 8, 2024, at which time
the proposed development was heard. Due to the applicant’s representative expressing
inflexibility to work with the surrounding neighbors to address neighborhood concerns and
potential sunlight/shading issues of the project on the adjacent neighbors’ property, the Design
Review Committee found the project detrimental to public health and safety, in conflict with
Finding |, and voted to deny the proposed development.

The Design Review Committee did not in their reason for denial of the project either (1) identify
a conflict between the project and any applicable objective City general plan, zoning, or
subdivision standard or criteria; or (2) identify a significant, quantifiable, direct, and unavoidable
project impact, based on objective, identified written public health or safety standards, policies,
or conditions. The Design Review Committee only made a broad connection between building
shading and health and safety which is not an adequate basis for denial. Pursuant to California
Government Code §65589.5(h)(9), “objective” means “involving no personal or subjective
judgment by a public official and being uniformly verifiable by reference to an external and uniform
benchmark or criterion available and knowable by both the development applicant or proponent
and the public official.” The finding that the project is detrimental to public health, safety, or
welfare, based on the subjective concerns of neighbors who are opposed to the project, does
not meet the definition of an objective standard and therefore cannot be used as a basis for denial.
The Design Review Committee denying the project based on subjective standards was in violation
of the Housing Accountability Act.

APPEAL PROCESS:

The Development Services Director is appealing the Design Review Committee’s decision to
deny Application No. DR-24-0001 to the Planning Commission within 10 days following the date
of the decision by filing a written appeal with the Department. The Department must schedule
the appeal for a noticed public hearing by the Planning Commission within 60 days of the filing of
the appeal. Any interested person may appear at the appeal hearing and be heard.

The Planning Commission may act on the subject of the appeal or any aspect of the appealed
project (de novo review). The Planning Commission’s decision may affirm, modify, or reverse the
Design Review Committee’s denial. The Planning Commission can also decide to remand the
appeal to the Design Review Committee for further review, recommendation, or action, or
forward the appeal to the City Council for review and decision.

The Planning Commission’s decision to affirm, modify, or reverse the Design Review Committee’s
denial can in turn be appealed to the City Council within 10 days following the date of the
decision. '
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