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AGREEMENT 

This is an AGREEMENT made and entered into this_____________________day  

of_________________, 20_______, by and between the County of Humboldt, a  

political subdivision of the State of California (hereinafter referred to as COUNTY) 

and  Mercer-Fraser Company                                                ,

a  corporation  organized  and  existing  under  the  laws  of  the State of____California_______, 

hereinafter referred to as "CONTRACTOR".

Section 1 - SCOPE OF WORK 

Contractor shall furnish all Labor, Tools and Materials and perform all the work for the: 

 STORM DAMAGE REPAIR ON PALMER BOULEVARD 

(3H065) PM 0.33 

FEDERAL PROJECT NO.: FEMA-4434-DR-CA PW-208 

CONTRACT NO.: 219311 

in accordance with the contract documents referred to in Section 3 of this Agreement. 

Section 2 - CONTRACT PRICE 

County shall pay, and Contractor shall accept Contractor's Bid Prices, as shown on EXHIBIT "A" attached 
hereto and made a part hereof, as full compensation for furnishing all materials and for doing all the work 
contemplated and embraced in this Agreement; also for all loss or damage, arising out of the work aforesaid, 
or from the actions of the elements, or from any unforeseen difficulties or obstructions which may arise or be 
encountered in the prosecution of the work until its acceptance by County, and for all risks of every description 
connected with the work; also for all expenses incurred by or in consequence of the suspension or 
discontinuance of the work and for well and faithfully completing the work, and the whole thereof, in the 
manner and according to the Plans and Specifications, and the requirements of the Engineer. 
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Section 3 - CONTRACT DOCUMENTS 

The complete contract between the parties hereto shall consist of the following, hereinafter referred to as the 
CONTRACT DOCUMENTS:   

- Notice to Bidders - Performance Bond
- Plans and Drawings - Payment Bond
- Bid Form - This Agreement
- Bidder's Bond - Special Provisions
- Supplemental Project Information - Supplemental Project Information

And, as published by the Department of Transportation, State of California, except as modified by the Special 
Provisions:   

- Standard Plans - dated 2024
- Standard Specifications - dated 2024
- Equipment Rental Rates in effect at the time the work is performed

And, as published by the California Department of Industrial Relations, and the California Business, 
Transportation and Housing Agency: 

- General Prevailing Wage Rates
- Labor and Surcharge Rates

And any addenda to any of the above documents, all of which are on file in the office of the Director of Public 
Works of the County of Humboldt.  Each of said CONTRACT DOCUMENTS is incorporated and made a 
part of this Agreement by the reference contained in this Section. 

All rights and obligations of the County and the Contractor are fully set forth and described in the Contract 
Documents.  All of the above named documents are intended to be complimentary, so that any work called 
for in one, and mentioned in the other is to be performed and executed the same as if mentioned in all said 
documents. 

Section 4 - BEGINNING OF WORK 

Following receipt and full execution and approval of the Contract Documents, and posting of the requisite 
Bonds as called for therein, the COUNTY will issue a "Notice to Proceed". Under no circumstances shall the 
CONTRACTOR enter upon the site of work until receipt of the "Notice to Proceed", or unless so authorized 
in writing by the COUNTY. 
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Section 5 - TIME OF COMPLETION 

 
The work called for in this Agreement shall be commenced within fifteen (15) days of receipt of Notice to 
Proceed  by COUNTY and shall be fully completed within a period of            60            working days beginning 
on the fifteenth calendar day after the date of said approval of contract. 
 
 

Section 6 - PREVAILING WAGE        

 
Copies of the prevailing wage rates of per diem wages are on file in the Humboldt County Public Works office 
at 1106 Second Street, Eureka, California and are available to any interested person on request. 

 

 
Section 7 - WORKERS' COMPENSATION 

 
By my signature hereunder, as CONTRACTOR, I certify that I am aware of the provisions of Section 3700 
of the Labor Code which requires every employer to be insured against liability for Workers' Compensation 
or to undertake self insurance in accordance with the provisions of that code, and I will comply with such 
provisions before commencing the performance of the work of this contract. 
 

 
Section 8 - COMPLIANCE WITH LAWS 

 
The Contractor agrees to comply with all local, state, and federal laws and regulations, including but not 
limited to the Americans With Disabilities Act.  The Contractor further agrees to comply with any applicable 
federal, state or local licensing standards, any applicable accrediting standards, and any other applicable 
standards or criteria established locally or by the state or federal governments.  
  
This agreement shall be governed by and construed in accordance with the laws of the State of California. 
 

 
Section 9 - NOTICES 

 
All notices shall be in writing and delivered in person or transmitted by mail.  Notices required to be given to 
the COUNTY shall be addressed as follows:        
               Humboldt County Department of Public Works 
               1106 Second Street,   Eureka, California,   95501 
             
Notices required to be given to CONTRACTOR shall be addressed as follows: 
 
_______________________________________________________________________ 
 
_______________________________________________________________________ 
 
_______________________________________________________________________ 
 
_______________________________________________________________________ 
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IN WITNESS WHEREOF, The parties hereto have entered into this Agreement as of the date first above set 
forth. 

 COUNTY OF HUMBOLDT 

 BY________________________________ 
(SEAL)  Chair, Board of Supervisors 

 of the County of Humboldt, 
 State of California 

ATTEST: 

 TRACY DAMICO 
 Clerk of the Board of Supervisors 
 of the County of Humboldt, 
 State of California     

BY__________________________________ 
 Clerk of the Board 

MERCER-FRASER COMPANY

 BY 

TITLE  

BY 

TITLE  

(Two Signatures Required For Corporation) 

APPROVED AS TO FORM: 

BY___________________________________ 
 Deputy County Counsel 

INSURANCE CERTIFICATES REVIEWED 
AND APPROVED: 

BY____________________________________ 
Risk Management

N / A
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 Approved:  

 

 
 

 11-12-2025  

Jeffrey A. Ball 
RCE 70631, Expires 06/30/2027 

 Date 
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Friday, October 3, 2025 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 107 

[Docket No. FAA–2025–0412] 

Accepted Means of Compliance for 
Small Unmanned (sUA) Aircraft 
Category 2 and Category 3 Operations 
Over Human Beings; Aerial Vehicle 
Safety Solutions Inc. (AVSS) 

AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 
ACTION: Notification of availability. 

SUMMARY: This document announces the 
acceptance of a means of compliance 
with FAA regulations for sUA Category 
2 and Category 3 operations over human 
beings. The Administrator finds that 
AVSS’s ‘‘Means of Compliance with 
§§ 107.120(a) and 107.130(a) for Small 
Unmanned Aircraft,’’ revision 6, dated 
January 7, 2025, provides an acceptable 
means, but not the only means, of 
showing compliance with FAA 
regulations. 

DATES: The means of compliance is 
accepted effective October 3, 2025. 
FOR FURTHER INFORMATION CONTACT: 

FAA Contact: Kimberly Luu, Cabin 
Safety Section, AIR–624, Technical 
Policy Branch, Policy and Standards 
Division, Aircraft Certification Service, 
Federal Aviation Administration, 2200 
South 216th Street, Des Moines, 
Washington 98198; telephone and fax 
206–231–3414; email Kimberly.H.Luu@
faa.gov. 

AVSS Contact: Josh Ogden, CEO, 
AVSS, 570 Queen Street, Suite 600, 
Fredericton, New Brunswick, E3B–6Z6, 
Canada, +1 (650) 741–1326; Info@
avss.co. 

SUPPLEMENTARY INFORMATION: 

Background 

Title 14, Code of Federal Regulations, 
part 107, subpart D, prescribes the 

eligibility and operating requirements 
for civil sUA to operate over human 
beings in the United States. To be 
eligible for use, the sUA must meet the 
requirements of § 107.120(a) for 
Category 2 operations or § 107.130(a) for 
Category 3 operations. These sections 
require the sUA to be designed, 
produced, or modified such that it will 
not cause injury to a human being above 
a specified severity limit, does not 
contain any exposed rotating parts that 
would lacerate human skin, and does 
not contain any safety defects. Section 
107.155 requires that means of 
compliance with § 107.120(a) or 
§ 107.130(a) be established and FAA- 
accepted. Section 107.160 requires an 
applicant to declare that sUA for 
Category 2 or Category 3 operations 
meet an FAA-accepted means of 
compliance. 

Means of Compliance Accepted 

This notification of availability serves 
as a formal acceptance by the FAA of 
the AVSS’s ‘‘Means of Compliance with 
§§ 107.120(a) and 107.130(a) for Small 
Unmanned Aircraft,’’ revision 6, as an 
acceptable means of compliance, but not 
the only means of compliance with 
§§ 107.120(a) and 107.130(a). 
Applicants may also propose alternative 
means of compliance for FAA review 
and possible acceptance. 

Revisions 

Revisions to AVSS’s ‘‘Means of 
Compliance (MOC) with §§ 107.120(a) 
and 107.130(a) for Small Unmanned 
Aircraft (sUA),’’ revision 6, will not be 
automatically accepted and will require 
further FAA acceptance for any 
revisions to be considered an accepted 
means of compliance. 

Issued in Kansas City, Missouri, on 
September 30, 2025. 

Patrick R. Mullen, 
Manager, Technical Policy Branch, Policy and 
Standards Division, Aircraft Certification 
Service. 
[FR Doc. 2025–19435 Filed 10–2–25; 8:45 am] 

BILLING CODE 4910–13–P 

DEPARTMENT OF TRANSPORTATION 

Office of the Secretary of 
Transportation 

49 CFR Parts 23 and 26 

[Docket No. DOT–OST–2025–0897] 

RIN 2105–AF33 

Disadvantaged Business Enterprise 
Program and Disadvantaged Business 
Enterprise in Airport Concessions 
Program Implementation Modifications 

AGENCY: Office of the Secretary of 
Transportation (OST), U.S. Department 
of Transportation (DOT). 
ACTION: Interim final rule. 

SUMMARY: This interim final rule (IFR) 
ensures that the U.S. Department of 
Transportation (DOT or Department) 
operates its Disadvantaged Business 
Enterprise (DBE) and Airport 
Concession Disadvantaged Business 
Enterprise (ACDBE) Programs 
(collectively, Programs) in a 
nondiscriminatory fashion—in line with 
law and the U.S. Constitution. The IFR 
removes race- and sex-based 
presumptions of social and economic 
disadvantage that violate the U.S. 
Constitution. 

DATES: This IFR is effective October 3, 
2025. Comments must be received on or 
before November 3, 2025. To the extent 
practicable, DOT will consider late-filed 
comments. 
ADDRESSES: You may submit comments 
identified by the docket number DOT– 
OST–2025–0897 by any of the following 
methods: 

• Federal Rulemaking Portal: http://
www.regulations.gov. Follow the online 
instructions for submitting comments. 

• Mail: U.S. Department of 
Transportation, Docket Operations, M– 
30, West Building Ground Floor, Room 
W12–140, 1200 New Jersey Avenue SE, 
Washington, DC 20590. 

• Hand Delivery: U.S. Department of 
Transportation, Docket Operations, 
West Building Ground Floor, Room 
W12–140, 1200 New Jersey Avenue SE, 
Washington, DC 20590, between 9 a.m. 
and 5 p.m., Monday through Friday, 
except Federal holidays. 

Instructions: All submissions must 
include the agency name, docket name, 
and docket number DOT–OST–2025– 
0897 or Regulatory Identifier Number 
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1 Congress has provided that: (1) ‘‘women shall be 
presumed to be socially and economically 
disadvantaged individuals’’; and (2) the term 
‘‘socially and economically disadvantaged 
individuals’’ should otherwise be given the 
meaning given by section 8(d) of the Small Business 
Act and its implementing regulations. See 
Infrastructure Investment and Jobs Act, Public Law 
117–58, 11101(e)(2) (B) (2021) (DBE program for 
highway and transit funding); 49 U.S.C. 47107(e)(1) 
(ACDBE program); 49 U.S.C. 47113(a)(2) (DBE 
program for airport funding). Section 8(d) of the 
Small Business Act and its implementing 
regulations create a rebuttable presumption that 
‘‘Black Americans,’’ ‘‘Hispanic Americans,’’ ‘‘Native 
Americans,’’ ‘‘Asian Pacific Americans,’’ and 
‘‘Subcontinent Asian Americans’’ are 
disadvantaged. See 15 U.S.C. 637(d)(3); 13 CFR 
124.103(b)(1). 

2 Mid-America Milling Co. v. U.S. Dep’t of 
Transp., No. 3:23–cv–00072, 2024 WL 4267183 
(Sept. 23, 2024). 

3 Memorandum from the Attorney General for All 
Federal Agencies, Implementation of Executive 
Orders 14151 and 14173; Eliminating Unlawful DEI 
Programs in Federal Operations (March 21, 2025), 
available at https://www.justice.gov/ag/media/ 
1409556/dl?inline. 

(RIN) 2105–AF33 for this rulemaking. 
DOT solicits comments from the public 
to inform its rulemaking process. DOT 
posts these comments, without edit, 
including any personal information the 
commenter provides, to 
www.regulations.gov, as described in 
the system of records notice (DOT/ALL– 
14 FDMS), which can be reviewed at 
www.dot.gov/privacy. 

Docket: For access to the docket to 
read background documents or 
comments received, go to http://
www.regulations.gov at any time or to 
U.S. Department of Transportation, 
Docket Operations, M–30, West 
Building Ground Floor, Room W12–140, 
1200 New Jersey Avenue SE, 
Washington, DC 20950, between 9 a.m. 
and 5 p.m., Monday through Friday, 
except Federal holidays. 

Confidential Business Information: 
Confidential Business Information (CBI) 
is commercial or financial information 
that is both customarily and actually 
treated as private by its owner. Under 
the Freedom of Information Act (FOIA; 
5 U.S.C. 552), CBI is exempt from public 
disclosure. If your comments responsive 
to this IFR contain commercial or 
financial information that is customarily 
treated as private, that you actually treat 
as private, and that is relevant or 
responsive to this IFR, it is important 
that you clearly designate the submitted 
comments as CBI. Please mark each 
page of your submission containing CBI 
as ‘‘PROPIN.’’ Submissions containing 
CBI should be sent to the individual 
listed in the FOR FURTHER INFORMATION 
CONTACT section below. Any 
commentary that OST receives that is 
not specifically designated as CBI will 
be placed in the public docket for this 
rulemaking. 

Electronic Access and Filing 
A copy of the IFR, all comments 

received, and all background material 
may be viewed online at http://
www.regulations.gov. Electronic 
retrieval help and guidelines are 
available on the website. It is available 
24 hours each day, 365 days each year. 
An electronic copy of this document 
may also be downloaded from the Office 
of the Federal Register’s website at 
http://www.ofr.gov and the Government 
Publishing Office’s website at http://
www.gpo.gov. 

FOR FURTHER INFORMATION CONTACT: 
Peter Constantine, Office of the General 
Counsel, Office of the Secretary, U.S. 
Department of Transportation, 1200 
New Jersey Avenue SE, Washington, DC 
20590 at (202) 658–9670 or 
peter.constantine@dot.gov. 
SUPPLEMENTARY INFORMATION: 

I. Introduction 

Spanning nearly 40 years, the 
Department’s DBE and ACDBE programs 
are small business initiatives intended 
to level the playing field for businesses 
seeking to participate in federally 
assisted contracts and in airport 
concessions. Rooted in a desire to give 
small businesses a fair shake in the 
process, the Programs must balance a 
desire to help the small business 
community with an overriding 
government obligation to serve the 
public. The government must undertake 
all these efforts consistent with law— 
including constitutional 
nondiscrimination requirements that 
establish the conditions for national 
harmony and unity. This IFR advances 
the administration’s goals of 
nondiscrimination, fairness, and 
excellence in serving the American 
public. 

Although the Programs aim to assist 
small businesses owned and controlled 
by ‘‘socially and economically 
disadvantaged individuals,’’ Congress 
has mandated by statute that DOT treat 
certain individuals—women and 
members of certain racial and ethnic 
groups—as ‘‘presumed’’ to be 
disadvantaged.1 Other individuals do 
not benefit from that statutory 
presumption. This means that two 
similarly situated small business owners 
may face different standards for entering 
the program, based solely on their race, 
ethnicity, or sex. 

On September 23, 2024, the U.S. 
District Court for the Eastern District of 
Kentucky determined that the DBE 
program’s statutory race- and sex-based 
presumptions likely do not comply with 
the Constitution’s promise of equal 
protection under the law.2 The Court 
held that the Government may only use 
a racial classification to ‘‘further a 
compelling government interest’’ and 
may only use race in a ‘‘narrowly 

tailored fashion.’’ It held that although 
courts have identified a compelling 
government interest in ‘‘remediating 
specific, identified instance[s] of past 
discrimination that violated the 
constitution or a statute,’’ the 
Government did not present evidence of 
such discrimination by DOT against 
each of the groups covered by the DBE 
program’s presumptions. The Court 
held, moreover, that the presumptions 
were not narrowly tailored because 
Congress used an unexplained 
‘‘scattershot’’ approach in identifying 
the covered groups, and because the 
presumptions had no ‘‘logical end 
point.’’ The Court also held that the sex- 
based presumptions failed heightened 
scrutiny. Accordingly, the Court issued 
a preliminary injunction that prohibits 
DOT from mandating the use of 
presumptions with respect to contracts 
on which the two plaintiff entities bid. 
DOT has implemented the injunction by 
requiring funding recipients to remove 
DBE contract goals from any contracts 
on which the plaintiffs intend to bid. 

On January 20, 2025, the President 
issued Executive Order 14151, Ending 
Radical and Wasteful Government DEI 
Programs and Preferencing, which 
affirmed that ‘‘Americans deserve a 
government committed to serving every 
person with equal dignity and respect’’ 
and directed agencies to recommend 
actions to align their programs and 
activities with this policy. On January 
21, 2025, the President issued Executive 
Order 14173, Ending Illegal 
Discrimination and Restoring Merit- 
Based Opportunity, which ordered 
agencies to ‘‘terminate all 
discriminatory and illegal preferences, 
mandates, policies, programs, activities, 
guidance, regulations, enforcement 
actions, consent orders, and 
requirements.’’ 

On March 21, 2025, the Attorney 
General issued a memorandum to all 
Federal agencies on implementing these 
Executive Orders.3 The Attorney 
General noted that ‘‘federal policies that 
give preference to job applicants, 
employees, or contractors based on race 
or sex trigger heightened scrutiny under 
the Constitution’s equal protection 
guarantees and can only survive in rare 
circumstances.’’ The Attorney General 
directed all Federal agencies 
immediately to ‘‘[d]iscontinue any 
policies that establish numerical goals, 
targets, or quotas based on race or sex,’’ 
and to ‘‘[r]emove any contracting or 
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4 600 U.S. 181 (2023). 
5 Ultima Servs. Corp. v. U.S. Dep’t of Agric., 683 

F. Supp. 3d 745 (E.D. Tenn. 2023). 
6 Nuziard v. Minority Bus. Dev. Agency, 721 F. 

Supp. 3d 431 (N.D. Tex. 2024). 

7 Joint Motion for Entry of Consent Order, Mid- 
America Milling Co. v. U.S. Dep’t of Transp., No. 
3:23–cv–00072 (E.D. Ky. May 28, 2025). 

8 Letter from Solicitor General D. John Sauer to 
Hon. Mike Johnson (June 25, 2025), https://
www.justice.gov/oip/media/1404871/dl?inline. 

funding requirement or guidance that 
induces, requires, or encourages private 
parties to adopt discriminatory 
practices.’’ 

On February 19, 2025, the President 
issued Executive Order 14219, Ensuring 
Lawful Governance and Implementing 
the President’s ‘‘Department of 
Government Efficiency’’ Deregulatory 
Initiative, which directed agencies to 
identify ‘‘unconstitutional regulations 
and regulations that raise serious 
constitutional difficulties,’’ and to target 
those regulations for repeal. On April 9, 
2025, the President issued a 
memorandum directing that this effort 
should prioritize regulations that 
conflict with certain Supreme Court 
decisions, including Students for Fair 
Admissions, Inc. v. Harvard (SFFA).4 

In accordance with the directives of 
the President and the Attorney General, 
DOT and the U.S. Department of Justice 
(‘‘DOJ’’) have evaluated the DBE and 
ACDBE programs. DOT and DOJ, 
consistent with the ruling of the District 
Court, have determined that the race- 
and sex-based presumptions of DOT’s 
DBE programs are unconstitutional. In 
SFFA, the Supreme Court held that race- 
based admissions programs at 
universities violated the Equal 
Protection Clause of the Fourteenth 
Amendment—and, by corollary, Title VI 
of the Civil Rights Act. In light of SFFA, 
multiple Federal courts have held 
unlawful the use of presumptions 
similar to those used in the DBE and 
ACDBE programs. In Ultima Serv. Corp. 
v. U.S. Dep’t of Ag., the Eastern District 
of Tennessee held that a Small Business 
Act program violated the equal 
protection component of the Fifth 
Amendment’s Due Process Clause to the 
extent that it used the exact same type 
of race-based presumptions used by the 
DBE and ACDBE programs.5 And in 
Nuziard v. Minority Business 
Development Agency, the Northern 
District of Texas held that a race-based 
statutory presumption of disadvantage 
was unconstitutional and that the U.S. 
Department of Commerce’s application 
of this statutory preference violated the 
equal protection principle of the Fifth 
Amendment.6 As with the presumptions 
at issue in Ultima and Nuziard, there is 
not a strong basis in evidence that the 
race- and sex-based presumptions used 
by the DBE and ACDBE programs are 
necessary to support a compelling 
governmental interest, and the 
presumptions are not narrowly tailored. 

The government has no compelling 
justification for engaging in overt race or 
sex discrimination in the awarding of 
contracts in the absence of clear and 
individualized evidence that the award 
is needed to redress the economic 
effects of actual previous discrimination 
suffered by the awardee. For these 
reasons, the presumptions must be 
disregarded, and the Department’s DBE 
and ACDBE programs must be 
administered in all other respects in 
accordance with the law and consistent 
with the U.S. Constitution. 

On May 28, 2025, DOT (represented 
by DOJ), along with the plaintiffs in the 
litigation in the U.S. District Court for 
the Eastern District of Kentucky, asked 
the Court to enter a Consent Order 
resolving a constitutional challenge to 
the DBE program.7 The motion is 
currently pending. In the proposed 
Consent Order, DOT stipulated and 
agreed that ‘‘the DBE program’s use of 
race- and sex-based presumptions of 
social and economic disadvantage . . . 
violates the equal protection component 
of the Due Process Clause of the Fifth 
Amendment of the U.S. Constitution.’’ 
The parties asked the Court to declare 
that ‘‘the use of DBE contract goals in a 
jurisdiction, where any DBE in that 
jurisdiction was determined to be 
eligible based on a race- or sex-based 
presumption, violates the equal 
protection component of the Due 
Process Clause of the Fifth 
Amendment,’’ and to ‘‘hold and declare 
that [DOT] may not approve any 
Federal, State, or local DOT-funded 
projects with DBE contract goals where 
any DBE in that jurisdiction was 
determined to be eligible based on a 
race- or sex-based presumption.’’ 

On June 25, 2025, the Solicitor 
General wrote to the Speaker of the 
House, consistent with 28 U.S.C. 530D, 
to advise the Speaker that DOJ had 
concluded that the DBE program’s 
presumptions violate the U.S. 
Constitution, that DOJ would no longer 
defend the presumptions in court, and 
that DOJ had taken that position in 
ongoing litigation.8 The Solicitor 
General noted that DOJ ‘‘had previously 
defended the DBE program’s race-and 
sex-based presumptions by pointing to 
societal discrimination against minority- 
owned businesses generally.’’ He stated, 
however, that ‘‘[c]onsistent with SFFA’s 
rejection of a similar justification in the 
university-admissions context, [DOJ] 
has determined that an interest in 

remedying the effects of societal 
discrimination does not justify the use 
of race-and sex-based presumptions in 
the DBE program.’’ The Solicitor 
General also reported that DOJ has 
determined that ‘‘like the admissions 
programs at issue in SFFA, the DBE 
program relies on arbitrary, overbroad, 
and underinclusive racial categories and 
lacks any logical end point.’’ DOT 
agrees with and adopts the Solicitor 
General’s analysis. 

In light of DOT and DOJ’s 
determination that the DBE program’s 
race- and sex-based presumptions are 
unconstitutional, DOT is issuing this 
IFR to remove the presumptions from 
the DBE program regulations set forth in 
49 CFR part 26. Because the ACDBE 
presumptions are functionally identical 
and suffer the same constitutional 
infirmity, this IFR also removes the 
presumptions from the ACDBE 
regulations set forth in 49 CFR part 23. 
To ensure a level playing field between 
existing participants and new 
applicants, while also eliminating the 
effects of the unconstitutional 
presumptions and reliance in whole or 
in part on claims of disadvantage based 
on race or sex, this IFR requires each 
Unified Certification Program (UCP) to 
reevaluate any currently certified DBE 
or ACDBE, to recertify any DBE or 
ACDBE that meets the new certification 
standards, and to decertify any DBE or 
ACDBE that does not meet the new 
certification standards. The IFR 
includes certain requirements that apply 
during the pendency of this 
reevaluation process. 

II. Revisions 

Part 26 

Subpart A—General 

1. Objectives (§ 26.1) 

The Department amends § 26.1 to 
clarify the proper objectives of the DBE 
program. The Department’s 
amendments replace references to the 
DBE program being ‘‘narrowly tailored’’ 
with an objective intended to ensure 
that the DBE program operates in a 
nondiscriminatory manner and without 
regard to race or sex, while maximizing 
efficiency of service. These amendments 
center the DBE program’s purpose of 
leveling the playing field for businesses 
owned and controlled by socially and 
economically disadvantaged individuals 
while providing excellent service to the 
American people. 

2. Definitions (§ 26.5) 

The Department changes the 
definition of ‘‘socially and economically 
disadvantaged individual’’ in § 26.5 to 
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remove the race- and sex-based 
presumptions that DOT and DOJ and 
have found to violate the Fifth 
Amendment. Under the revised rule, 
any individual seeking to demonstrate 
that he or she is a ‘‘socially and 
economically disadvantaged 
individual’’ will be required to make the 
same individualized showing of 
disadvantage, regardless of the 
individual’s race or sex. 

In furtherance of these legal 
conclusions, the IFR also replaces the 
terms ‘‘race-neutral’’ and ‘‘race- 
conscious’’ in § 26.5 with ‘‘DBE-neutral’’ 
and ‘‘DBE-conscious’’ and modifies the 
definitions slightly for the same reasons. 

3. Recordkeeping and Reporting 
(§ 26.11) 

Similarly, the IFR eliminates the 
requirement in § 26.11(c)(2)(iv) for 
recipients to obtain bidders list 
information about the majority owner’s 
race and sex for all DBEs and non-DBEs 
who bid as prime contractors and 
subcontractors on each of a recipient’s 
federally assisted contracts, and then 
renumbers the requirements in current 
§§ 26.11(c)(v) through (c)(vii) as 
§§ 26.11(c)(iv) through (c)(vi). 

The IFR also eliminates the 
requirement in § 26.11(e)(1) that 
recipients report and categorize the 
percentage of in-State and out-of-State 
DBE certifications by sex and ethnicity. 
The IFR also eliminates the 
requirements in §§ 26.11(e)(5) and (6) 
that recipients report the number of in- 
State and out-of-State applications for 
an ‘‘individualized’’ determination of 
social or economic disadvantage status, 
and the number of in-State and out-of- 
State applicants who made an 
individualized showing of social and 
economic disadvantaged status. This 
IFR requires all applicants to 
demonstrate social and economic 
disadvantage affirmatively to participate 
in the DBE program, which renders 
these reporting requirements 
unnecessary. The IFR further renumbers 
the reporting requirements in current 
§§ 26.11(e)(2) through (e)(4) as 
§§ 26.11(e)(1) through (e)(3). 

Subpart B—Administrative 
Requirements for DBE Programs for 
Federally Assisted Contracting 

4. Recipient Monitoring Responsibilities 
(§ 26.37) 

For consistency, the IFR replaces the 
word ‘‘race-neutral’’ with ‘‘DBE-neutral’’ 
in § 26.37(b). 

5. Fostering Small Business 
Participation (§ 26.39) 

For consistency, the IFR replaces the 
word ‘‘race-neutral’’ with ‘‘DBE-neutral’’ 
in §§ 26.39(b)(1) and (5). 

Subpart C—Goals, Good Faith Efforts, 
and Counting 

6. Setting Goals (§ 26.45) 

For consistency, the IFR replaces the 
phrase ‘‘race-neutral DBE program’’ 
with ‘‘DBE-neutral program’’ in 
§ 26.45(a)(2). 

For consistency, the IFR amends the 
second sentence of § 26.45(b) to replace 
the word ‘‘discrimination’’ with ‘‘social 
and economic disadvantage’’ so it will 
read as follows: ‘‘The goal must reflect 
your determination of the level of DBE 
participation you would expect absent 
the effects of social and economic 
disadvantage.’’ 

For consistency and to ensure 
recipients establish overall goals that 
include only DBEs who are ready, 
willing, and able to compete for and 
participate in DOT-assisted contracts, 
the Department amends § 26.45(c)(3) to 
clarify that any disparity studies 
utilized by recipients in setting their 
goals must provide a detailed capacity 
analysis, including the methodology 
used. The Department makes the same 
clarification regarding the use of 
disparity studies in § 26.45(d)(ii). 

For consistency, the IFR amends 
§ 26.45(f)(3) to remove references to 
race-neutral and race-conscious 
measures. 

The IFR amends § 26.45(g)(1) to 
remove consultation requirements for 
minority and women’s contractor 
groups, as well as the language related 
to posting proposed overall goals in 
minority-focused media. 

The IFR amends § 26.45(h) by 
removing the existing language, as there 
will be no opportunity to create group- 
specific goals now that race and sex 
have been removed from the regulation. 
In its place, the IFR adds new language 
in § 26.45(h) to indicate that a recipient 
is not required to update its overall goal 
until its UCP completes the reevaluation 
process described in § 26.111. 

7. Failing To Meet Overall Goals 
(§ 26.47) 

For consistency, the IFR replaces the 
words ‘‘race-conscious’’ and ‘‘race- 
neutral’’ with ‘‘DBE-conscious’’ and 
‘‘DBE-neutral’’ in in § 26.47(c)(4) and 
§ 26.47(d). 

The IFR adds § 26.47(e) to provide 
that until a Unified Certification 
Program (UCP) completes the 
reevaluation process described in 
§ 26.111, the compliance provisions of 

§ 26.47 will not apply to any recipient 
covered by that UCP. This requirement 
ensures fairness to recipients during the 
transition period. 

8. Means Used To Meet Overall Goals 
(§ 26.51) 

For consistency, the IFR replaces the 
words ‘‘race-conscious’’ and ‘‘race- 
neutral’’ with ‘‘DBE-conscious’’ and 
‘‘DBE-neutral’’ throughout § 26.51 and 
the corresponding examples. 

The IFR adds § 26.51(h) to provide 
that until a UCP completes the 
reevaluation process described in 
§ 26.111, a recipient covered by that 
UCP may not set any contract goals. 
This provision ensures that existing 
DBEs do not continue to receive any 
benefits as a result of their certification 
under the old standards. 

9. Counting DBE Participation Toward 
Goals (§ 26.55) 

The IFR adds § 26.55(i) to provide that 
until a UCP completes the reevaluation 
process described in § 26.111, a 
recipient covered by that UCP may not 
count any DBE participation toward 
DBE goals. This provision ensures that 
existing DBEs do not continue to receive 
any benefits as a result of their 
certification under the old standards. 

Subpart D—Certification Standards 

10. Burden of Proof (§ 26.61) 

The IFR eliminates § 26.61(b)(2), 
which imposed a burden of proof on 
certifiers with respect to individuals 
subject to the race- and sex-based 
presumptions that the IFR eliminates. 

11. Social and Economic Disadvantage 
(§ 26.67) 

The IFR revises § 26.67 to implement 
the removal of unconstitutional race- 
and sex-based presumptions. The IFR 
requires all small business concerns to 
demonstrate social and economic 
disadvantage based on their own 
experiences and circumstances without 
reliance in whole or in part on race or 
sex. 

Subpart F—Compliance and 
Enforcement 

12. Reevaluation Process (§ 26.111) 

This IFR adds § 26.111 to require each 
UCP to reevaluate any currently 
certified DBE, to recertify any DBE that 
meets the new certification standards, 
and to decertify any DBE that does not 
meet the new certification standards or 
fails to provide additional information 
required for submission under the new 
certification standards. The IFR 
provides that decertification procedures 
of 49 CFR 26.87 do not apply to any 
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decertification decisions under this 
process. The IFR requires each UCP to 
complete the reevaluation process as 
quickly as practicable following 
issuance of this IFR. The Department 
will work with each UCP to minimize 
the practical impact of this rule change 
during the pendency of the reevaluation 
process. This reevaluation process will 
ensure a level playing field between 
existing participants and new 
applicants, while also eliminating the 
effects of the unconstitutional 
presumptions and reliance on claims of 
disadvantage based in whole or in part 
on race or sex. This process does not 
replace or restrict the Department’s 
ability to conduct a review or take 
action under Title VI or other applicable 
law regarding compliance with equal 
protection principles. A companion 
provision has been added to part 23 
with respect to reevaluation of ACDBEs. 

Part 23 

Subpart A—General 

13. Aligning Part 23 With Part 26 
Objectives (§ 23.1) 

The IFR amends the program 
objectives for the ACDBE program in 
§ 23.1 that are similar to the 
amendments to the DBE program 
objectives in § 26.1. 

14. Definitions (§ 23.3) 
The IFR amends the definition of the 

phrase ‘‘socially and economically 
disadvantaged individual’’ in § 23.3 to 
conform to the definition of the phrase 
in § 26.5. In addition, the IFR replaces 
the terms ‘‘race-conscious’’ and ‘‘race- 
neutral’’ with ‘‘ACDBE-conscious’’ and 
‘‘ACDBE-neutral’’ in § 23.3. 

Subpart B—ACDBE Programs 

15. Measures To Ensure 
Nondiscrimination Participation of 
ACDBEs (§ 23.25) 

For consistency, the IFR replaces the 
words ‘‘race-neutral’’ and ‘‘race- 
conscious’’ with ‘‘DBE-neutral’’ and 
‘‘DBE-conscious’’ in §§ 23.25(d) and (e). 

The IFR adds § 23.25(h) to provide 
that until a UCP completes the 
reevaluation process described in 
§ 23.81, a recipient covered by that UCP 
may not set concession-specific goals or 
use any of the other methods described 
in § 23.25(e). This provision ensures 
that existing ACDBEs do not continue to 
receive any benefits as a result of their 
certification under the old standards. 

16. Fostering Small Business 
Participation (§ 23.26) 

For consistency, the IFR replaces the 
words ‘‘race-neutral’’ with ‘‘DBE- 
neutral’’ in § 23.26(b)(1). 

For consistency, the IFR replaces the 
words ‘‘minority and women owned’’ 
with ‘‘socially and economically 
disadvantaged’’ in § 23.26(d)(5). 

For consistency, the IFR replaces the 
word ‘‘gender’’ with ‘‘sex’’ in § 23.26(e). 

17. Reporting and Recordkeeping 
(§ 23.27) 

The IFR eliminates the requirement in 
§ 23.27(c)(2)(iv) for recipients to obtain 
information about the majority owner’s 
race and sex for all ACDBEs and non- 
ACDBEs who seek to work on each of 
a recipient’s concession opportunities, 
and then renumbers the requirements in 
current §§ 23.27(c)(v) through (c)(vii) as 
§§ 23.27(c)(iv) through (c)(vi). The IFR 
also eliminates the requirement in 
§ 23.27(d)(1) that recipients report and 
categorize the percentage of in-State and 
out-of-State ACDBE certifications by sex 
and ethnicity. The IFR also eliminates 
the requirements in §§ 23.27(d)(5) and 
(6) that recipients report the number of 
in-State and out-of-State applications for 
‘‘individualized’’ determinations of 
social or economic disadvantage status, 
and the number of in-State and out-of- 
State applicants who made an 
individualized showing of social and 
economic disadvantaged status. This 
IFR requires all applicants to 
demonstrate social and economic 
disadvantage affirmatively to participate 
in the ACDBE program, which renders 
these reporting requirements 
unnecessary. The IFR further renumbers 
the reporting requirements in current 
§§ 23.27(d)(2) through (d)(4) as 
§§ 23.27(d)(1) through (d)(3). 

Subpart D—Goals, Good Faith Efforts, 
and Counting 

18. Goal and Consultation Requirements 
(§§ 23.41, 23.43) 

The IFR amends § 23.41(d) by 
removing the existing language, as there 
will be no opportunity to create group- 
specific goals now that race and sex 
have been removed from the regulation. 
In its place, the IFR adds new language 
to indicate that a recipient is not 
required to update its overall goal until 
its UCP completes the reevaluation 
process described in § 23.81. 

The IFR amends § 23.43(b) to remove 
consultation requirements for minority 
and women’s contractor groups, as well 
as the language related to posting 
proposed overall goals in minority- 
focused media. 

19. Setting Goals (§ 23.51) 
For consistency, the Department 

amends § 23.51(a) to replace the words 
‘‘discrimination and its effects’’ with 
‘‘social and economic disadvantage.’’ 
For consistency, the IFR replaces the 

words ‘‘race-neutral’’ and ‘‘race- 
conscious’’ with ‘‘ACDBE-neutral’’ and 
‘‘ACDBE-conscious’’ in §§ 23.51(f), (g), 
and (h), and in § 23.51(d)(5). 

For consistency and to ensure 
recipients establish overall goals that 
include only DBEs who are ready, 
willing, and able to compete for and 
participate in DOT-assisted contracts, 
the Department amends § 23.51(c)(3) to 
clarify that any disparity studies 
utilized by recipients in setting their 
goals must provide a detailed capacity 
analysis, including the methodology 
used. 

20. Counting ACDBE Participation 
During Transition Period (§§ 23.53, 
23.55) 

The IFR adds § 23.53(g) and 
§ 23.55(m) to provide that until a UCP 
completes the reevaluation process 
described in § 23.81, recipients covered 
by that UCP, and car rental companies 
operating at airports covered by that 
UCP, may not count any ACDBE 
participation toward ACDBE goals. 
These provisions ensure that existing 
ACDBEs do not continue to receive any 
benefits as a result of their certification 
under the old standards. 

21. Failing To Meet Overall Goals 
(§ 23.57) 

For consistency, the IFR replaces the 
words ‘‘race-conscious’’ and ‘‘race- 
neutral’’ with ‘‘DBE-conscious’’ and 
‘‘DBE-neutral’’ in in § 23.57(b)(4) and 
§ 23.57(c). 

The IFR adds § 23.57(d) to provide 
that until a UCP completes the 
reevaluation process described in 
§ 23.81, the compliance provisions of 
§ 23.57 will not apply to any recipient 
covered by that UCP. This requirement 
ensures fairness to recipients during the 
transition period. 

22. Reevaluation Process (§ 23.81) 
This IFR adds § 23.81 to require each 

UCP to reevaluate any currently 
certified ACDBE, to recertify any 
ACDBE that meets the new certification 
standards, and to decertify any DBE that 
does not meet the new certification 
standards or fails to provide additional 
information required for submission 
under the new certification standards. 
The IFR provides that decertification 
procedures of 49 CFR 26.87 do not 
apply to any decertification decisions 
under this process. The IFR requires 
each UCP to complete the reevaluation 
process as quickly as practicable 
following issuance of this IFR. The 
Department will work with each UCP to 
minimize the practical impact of this 
rule change during the pendency of the 
reevaluation process. This reevaluation 
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9 Letter from Solicitor General D. John Sauer to 
Hon. Mike Johnson (June 25, 2025), https://
www.justice.gov/oip/media/1404871/dl?inline. 

10 See In re Aiken County, 725 F.3d 255, 259 (D.C. 
Cir. 2013) (Kavanaugh, J.) (‘‘If the President has a 
constitutional objection to a statutory mandate or 
prohibition, the President may decline to follow the 
law unless and until a final Court order dictates 
otherwise. . . . [This] basic constitutional 

principle[ ] appl[ies] to the President and 
subordinate executive agencies.’’); Office of Legal 
Counsel Opinion, Presidential Authority to Decline 
to Execute Unconstitutional Statutes, 18 U.S. Op. 
Off. Legal Counsel 199 (1994). 

process will ensure a level playing field 
between existing participants and new 
applicants, while also eliminating the 
effects of the unconstitutional 
presumptions and reliance on claims of 
disadvantage based in whole or in part 
on race or sex. This process does not 
replace or restrict the Department’s 
ability to conduct a review or take 
action under Title VI or other applicable 
law regarding compliance with equal 
protection principles. A companion 
provision has been added to part 26 
with respect to reevaluation of DBEs. 

III. Public Proceedings 
The Administrative Procedure Act 

generally requires agencies to provide 
the public with notice of proposed 
rulemaking and an opportunity to 
comment prior to publication of a 
substantive rule. However, 5 U.S.C. 
553(b)(B) authorizes agencies to publish 
a final rule without first seeking public 
comment on a proposed rule ‘‘when the 
agency for good cause finds (and 
incorporates the finding and a brief 
statement of reasons therefor in the 
rules issued) that notice and public 
procedure thereon are impracticable, 
unnecessary, or contrary to the public 
interest.’’ DOT finds that providing 
advance notice and an opportunity to 
comment on these regulatory changes 
pertaining to the DBE and ACDBE 
programs would be impracticable, 
unnecessary, and contrary to the public 
interest. Consistent with the letter 
authored by the Solicitor General and 
discussed elsewhere in the preamble,9 
DOT has determined that race- and sex- 
based presumptions of the DBE and 
ACDBE programs violate the U.S. 
Constitution. In the absence of this IFR, 
however, DOT’s own regulations would 
continue to require funding recipients to 
apply those very same presumptions. 
Allowing this confusing and 
contradictory situation to continue 
during a notice-and-comment process 
would be impracticable and contrary to 
the public interest. Further, notice-and- 
comment is unnecessary where a 
regulatory action is required as a matter 
of law to ensure consistency with 
rulings of the United States Supreme 
Court. It is well-established that an 
agency is not required to continue to 
enforce a statutory provision that it has 
found to be unconstitutional.10 By the 

same token, an agency is not required to 
subject the public to unconstitutional 
requirements. This IFR provides notice 
of the amendments to the regulations’ 
provisions and invites the public to 
comment. DOT has determined, 
however, that it should not delay the 
effectiveness of the amendments and 
that it should act immediately to 
remedy the unconstitutional programs. 
For the foregoing reasons, the good 
cause exception in 5 U.S.C. 553(d)(3) 
also applies to DOT’s decision to make 
this IFR effective upon publication. 

IV. Regulatory Analyses and Notices 

A. Executive Order: 12866 (‘‘Regulatory 
Planning and Review’’), Executive Order 
13563 (‘‘Improving Regulation and 
Regulatory Review’’), and DOT 
Regulatory Policies and Procedures 

The IFR is a significant regulatory 
action under Executive Order 12866, 
‘‘Regulatory Planning and Review,’’ as 
supplemented by Executive Order 
13563, ‘‘Improving Regulation and 
Regulatory Review.’’ Accordingly, the 
Office of Management and Budget 
(OMB) has reviewed it under that 
Executive Order. 

The IFR amends reporting and 
eligibility requirements for the 
Department’s Airport Concession 
Disadvantaged Business Enterprises 
(ACDBE) program and Disadvantaged 
Business Enterprise (DBE) program. 
These programs are implemented and 
overseen by recipients of certain 
Department funds. The changes to the 
requirements would affect businesses 
participating in the programs, recipients 
of Department funds who oversee the 
programs, and the Department. 

The IFR replaces the race- and sex- 
based presumptions previously 
embedded in these programs with a 
requirement for individualized 
demonstrations of social and economic 
disadvantage. The IFR also modifies 
terminology and data reporting 
requirements to align with 
constitutional principles while 
maintaining the programs’ statutory 
objectives. 

Need for Regulatory Revisions 

The IFR is being issued pursuant to 
legal determinations by DOT and DOJ 
that the race- and sex-based 
presumptions previously embedded in 
these programs are unconstitutional. In 
addition to legal compliance, this action 
corrects a regulatory failure—namely, 

reliance on presumptions that no longer 
withstand judicial scrutiny—by shifting 
to individualized determinations. The 
IFR aligns the programs with 
constitutional mandates. 

Costs and Benefits 

Costs 

While DOT is unable to quantify all 
the economic costs and benefits of the 
IFR, the Department has identified both 
qualitative and quantitative impacts. 
Several provisions may lead to 
increased or decreased burdens for 
applicants, certifying agencies, and 
recipients related to transitional 
documentation requirements, the degree 
of technical rigor in disparity studies, 
and changes in program reporting. The 
magnitude of these costs and benefits 
would depend on the scope of the 
change; the likelihood of behavior 
adjustment; and potential legal, 
administrative, or programmatic effects. 

Unquantified Costs 

Key provisions of the IFR and their 
related cost impacts include: 

• Removal of race- and sex-based 
presumptions. This provision eliminates 
presumptive eligibility based on race or 
sex and requires applicants to submit 
individualized evidence of social 
disadvantage, alongside the remaining 
required showing of economic 
disadvantage. Although the underlying 
economic disadvantage documentation 
(e.g., Personal Net Worth, income 
verification) was already a component 
of many applications, the shift to a 
required narrative or case-specific 
justification for all applications, as 
opposed to just those that did not meet 
the presumption of eligibility, may 
introduce additional procedural 
burdens and time costs on some 
applicants. This may increase the 
complexity of preparing applications 
and even potentially deter participation 
among some eligible small businesses, 
especially those with limited 
administrative capacity or legal support. 
This may also implicate reliance 
interests for businesses that were 
previously certified based on 
presumptive eligibility. However, many 
eligible small businesses will continue 
efforts at applying for certification and 
assume the additional burden to apply 
because of the benefits to being certified 
and the potential opportunity it brings 
outweighs the added burden of the 
application process. All eligible 
businesses may apply for and 
potentially obtain certification under 
the new certification process, which 
mitigates any impact on reliance 
interests. In addition, businesses’ 
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reliance interests do not justify 
continuing to implement presumptions 
that DOT and DOJ have determined are 
unconstitutional. 

• Certification burden. As the burden 
of production and persuasion shifts 
away from certifying officials to 
individual applicants, certifying 
agencies may experience increased 
numbers of intake inquiries and 
clarification requests as applicants 
navigate the new social disadvantage 
requirements, or face inconsistent 
application quality, especially during 
the transition period. This would 
require certifying agencies to spend time 
following up with applicants and 
guiding them through the application as 
they go through the re-certification 
process, which implicates certifying 
agencies’ reliance interests. In the short- 
term, the increase in workload and 
support services on certifying agencies 
may temporarily elevate the demands 
on the recipients’ staff demands or delay 
determinations, which could at least 
partially offset any cost savings from 
shifting this burden to applicants. 
However, in the long run, it is expected 
that after the initial review of each 
applicant, subsequent reviews of 
applicants will require minimal agency 
time and will not implicate agencies’ 
reliance interests. 

• Reevaluation of all affected DBEs/ 
ACDBEs. DBE/ACDBE participants who 
have previously qualified based in 
whole or in part on their race or sex will 
incur additional costs to develop and 
provide the individualized narrative 
required by the IFR. In addition, all 
firms will temporarily lose certifications 
until the reevaluation process is 
complete, and some firms may lose the 
certifications that currently lead to 
opportunities for them to participate, 
potentially leading to a loss of business 
opportunities and implicating firms’ 
reliance interests (though this would be 
offset by other firms who face increased 
access to the same opportunities). 
Additional administrative burdens will 
also fall on certifiers (UCPs) performing 
the reevaluations. This could also lead 
to delays in goal setting and program 
participation, resulting from the 
temporary pause in counting DBE 
participation while the reevaluation 
process is underway. 

• Clarified disparity study 
expectations. The rule requires that 
disparity studies include detailed 
capacity analyses, which may 
necessitate additional economic 
modeling, data collection, and expert 
analysis beyond what is standard 
practice in many jurisdictions. These 
requirements could increase costs, 

particularly for large or multi- 
jurisdictional studies. While such 
studies are episodic rather than annual, 
the enhanced methodology could 
impose non-trivial compliance costs 
when undertaken. 

• Elimination of race/sex reporting in 
bidder lists. The removal of 
demographic fields from bidder list 
reporting will reduce the administrative 
burden of data entry for participants and 
recipients, though the cost impact 
would likely be negligible. 

• Terminology changes and 
redefinitions. These changes update 
program language to reflect 
constitutional terminology but do not 
alter administrative procedures or 
eligibility. The impact is purely 
semantic and is not expected to have 
any material cost impacts. 

Quantified Costs: Information Collection 
Burden (Paperwork Reduction Act) 

In addition to the above qualitative 
costs, the Department has quantified a 
portion of the expected compliance 
burdens as part of its Paperwork 
Reduction Act (PRA) package of the 
rule. These burdens represent the time 
and resources required to prepare, 
submit, and review program-related 
information. 

Requirement Estimated cost burden Timing 

Certification narratives (firms) ................................................................. $91.9 million .................................. One-time. 
UCP reevaluations .................................................................................. $3.4 million .................................... One-time. 
Interstate certification .............................................................................. $0.46 million .................................. One-time. 
Bidders’ list reporting ............................................................................... $1.24 million .................................. Annual. 
ACDBE annual report .............................................................................. $0.58 million .................................. Annual. 
Goal setting (disparity studies) ................................................................ $0.46 million (annual cost) ............ Every three years. 

These figures reflect fully loaded 
labor costs consistent with the Bureau of 
Labor Statistics data and DOT’s 
standard methodology. One-time 
burdens primarily reflect transaction 
costs related to individualized 
certification requirements, while 
recurring burdens are associated with 
ongoing reporting and program 
administration. Overall, the IFR’s 
primary quantified costs are transitional 
and one-time, totaling approximately 
$95 million, with recurring annualized 
burdens of about $1.8 million. 

Benefits 

With respect to benefits, the IFR will 
enhance constitutional compliance and 
reduce risks associated with 
constitutional litigation. It may also 
improve public trust by reinforcing 
fairness in eligibility determinations, 
which, although not easily quantifiable, 

represent important benefits from 
improved program integrity. 

B. Executive Order 14192 (‘‘Unleashing 
Prosperity Through Deregulation’’) 

This interim final rule is considered 
an E.O. 14219 deregulatory action 
because the unquantified cost-savings 
associated with constitutional 
compliance outweigh the quantified 
costs. 

C. Executive Order 13132 
(‘‘Federalism’’) 

This IFR has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
13132 (‘‘Federalism’’), and the rule 
satisfies the requirements of the 
Executive Order. While the rule may 
include provisions that impose 
substantial direct compliance costs on 
State and local governments, the 
Department has determined that 

consultation with State and local 
governments prior to promulgation of 
the rule is not practicable given the 
urgent need to cure constitutional 
infirmities with the existing DBE and 
ACDBE regulations. These changes are 
required not by statute, but to ensure 
that the DBE and ACDBE programs do 
not violate the U.S. Constitution. We 
seek comment from State and local 
governments on these burdens during 
the comment period for this IFR. 

D. Executive Order 13175 
(‘‘Consultation and Coordination With 
Indian Tribal Governments’’) 

This rulemaking has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
13175 (‘‘Consultation and Coordination 
with Indian Tribal Governments’’). 
Because this rulemaking does not 
significantly or uniquely affect the 
communities of the Indian Tribal 
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governments or impose substantial 
direct compliance costs on them, the 
funding and consultation requirements 
of Executive Order 13175 do not apply. 

E. Unfunded Mandates Reform Act 

The Unfunded Mandates Reform Act 
(UMRA) of 1995 (Pub. L. 104–4) 
requires agencies to prepare a written 
assessment of the costs, benefits, and 
other effects of proposed or final rules 
that include a Federal mandate likely to 
result in expenditures by State, local, or 
tribal governments, in the aggregate, or 
by the private sector, of more than $100 
million annually (adjusted annually for 
inflation with the base year of 1995). 
This rulemaking would not result in 
annual State expenditures exceeding the 
minimum threshold. The Department 
has determined that the requirements of 
the Title II of the Unfunded Mandates 
Reform Act of 1995 therefore do not 
apply to this rulemaking. 

F. National Environmental Policy Act 

The Department has analyzed the 
environmental impacts of this action 
pursuant to the National Environmental 
Policy Act of 1969 (NEPA) (42 U.S.C. 
4321 et seq.) and has determined that it 
is categorically excluded pursuant to 
DOT Order 5610.1D, available at https:// 
www.transportation.gov/mission/dots- 
procedures-considering-environmental- 
impacts. Categorical exclusions are 
actions identified in an agency’s NEPA 
implementing procedures that do not 
normally have a significant impact on 
the environment and therefore do not 
require either an environmental 
assessment (EA) or environmental 
impact statement (EIS). The purpose of 
this rulemaking is to amend the 
Department’s DBE and ACDBE 
regulations. Section 9(f) of DOT Order 
5610.1D states that a DOT Operating 
Administration can use the categorical 
exclusions developed by another 
Operating Administration. This action is 
covered by the categorical exclusion 
listed in the Federal Transit 
Administration’s implementing 
procedures, ‘‘[p]lanning and 
administrative activities that do not 
involve or lead directly to construction, 
such as: . . . promulgation of rules, 
regulations, directives . . .’’ 23 CFR 
771.118(c)(4). In analyzing the 
applicability of a categorical exclusion, 
the agency must also consider whether 
extraordinary circumstances are present 
that would warrant the preparation of 
an EA or EIS. The Department does not 
anticipate any environmental impacts, 
and there are no extraordinary 
circumstances present in connection 
with this rulemaking. 

G. Regulatory Flexibility Act 

The Regulatory Flexibility Act (RFA) 
of 1980 (5 U.S.C. 601 et seq.) requires 
agencies to evaluate the potential effects 
of their proposed and final rules on 
small businesses, small organizations, 
and small governmental jurisdictions. 
Whenever an agency is required by 5 
U.S.C. 553, or any other law, to publish 
general notice of proposed rulemaking 
for any proposed rule, the agency must 
conduct and publish for public 
comment a regulatory flexibility 
analysis. Because the Department is not 
required to publish a proposed 
rulemaking for this action, an analysis 
under the RFA is not required. 

H. Paperwork Reduction Act 

The Paperwork Reduction Act (PRA) 
of 1995 (Pub. L. 104–13, 49 U.S.C. 3501, 
3507) requires Federal agencies to 
obtain approval from the Office of 
Management and Budget (OMB) before 
undertaking a new collection of 
information imposed on ten or more 
persons, or continuing a collection 
previously approved by OMB that is set 
to expire. 

This IFR modifies existing collection 
instruments in both parts 23 and 26. 
The following is a description of the 
sections that contain new and modified 
information collection requirements, 
along with the estimated hours and cost 
to fulfill them. 

For purposes of estimating the cost 
burden on recipients, the State 
government wage rate was taken from 
the Bureau of Labor and Statistics (BLS) 
estimate of median wages for employees 
in the category of ‘‘Eligibility 
Interviewer in Government Programs’’ 
(OEWS Designation 43–4061). For the 
purpose of calculating loaded wage 
rates, these burden estimates assume 
wages represent 61.9 percent of total 
compensation, which is consistent with 
similar loaded wage rate estimates 
identified by BLS and used by DOT for 
related purposes. Because wages 
represent 61.9 percent of total 
compensation, the appropriate cost 
multiplier is 1.62 (1/0.619). 
Accordingly, the wage rate ($25.95) is 
multiplied by 1.62 to get a fully loaded 
hourly wage rate of $42.04 to account 
for the cost of employer-provided 
benefits. 

For purposes of estimating the cost 
burden on applicant and certified DBE/ 
ACDBE firms, the wage rate was taken 
from the BLS estimate of median wages 
for individuals in the category of 
‘‘Cross-industry, Private Ownership 
Only’’ (OEWS Designation 00–0001). 
Using the same loaded wage rate 
identified above, the wage rate for DBE/ 

ACDBE applicant firms ($69.20) is 
multiplied by 1.62 to get a fully loaded 
hourly wage rate of $112.10 to account 
for the cost of employer-provided 
benefits. The Department emphasizes 
that many of these hour and cost 
burdens are one-time burdens as a result 
of the change in the DBE certification 
eligibility requirements. After the initial 
transition to the new requirements, 
increases in annual burdens will be 
modest. For DOT recipients, reporting 
burdens are expected to decrease as a 
result of reduced DBE/ACDBE reporting 
requirements. 

i. Reapplication Review for DBE/ACDBE 
Certification Based on Individualized 
Showing of Social Disadvantage 

To satisfy the social and economic 
disadvantage (SED) requirement and 
ensure all determinations of 
disadvantage are not based in whole or 
in part on race or sex, an owner must 
provide the certifier a Personal 
Narrative (PN) that establishes the 
existence of disadvantage by a 
preponderance of the evidence based on 
individualized proof regarding specific 
instances of economic hardship, 
systemic barriers, and denied 
opportunities that impeded the owner’s 
progress or success in education, 
employment, or business, including 
obtaining financing on terms available 
to similarly situated persons who did 
not face barriers in obtaining terms. 

The PN must state how and to what 
extent the impediments caused the 
owner economic harm, including a full 
description of type and magnitude, and 
must establish the owner is 
economically disadvantaged in fact 
relative to similarly situated non- 
disadvantaged individuals. 

The owner must attach to the PN a 
current personal net worth (PNW) 
statement and any other financial 
information the owner considers 
relevant. The total annual burden hours 
below were calculated based on the 
average of three stakeholder responses 
ranging from 240–2,000 hours. The total 
annual cost burden was calculated 
based on one stakeholder response of 
$80,000. 

In preparing this estimate, DOT 
estimated a 10 percent decrease in the 
number of currently certified firms who 
will submit documentation to maintain 
their DBE/ACDBE decertification status. 
DOT also assumed a 50 percent 
reduction in the total burden hours 
compared to the pre-existing estimated 
burden for completing the full Uniform 
Certification Application (UCA), as 
firms will be able to use many of their 
other existing certification documents 
for resubmission. 
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Respondents: Firms seeking to 
maintain their DBE/ACDBE 
certification. 

Estimated Number of Respondents: 
41,000. 

Frequency: One time per respondent. 
Total Annual Burden Hours: 820,000 

(one-time burden). 
Total Annual Cost Burden: 

$91,922,000 (one-time burden). 

ii. Unified Certification Program (UCP) 
Reevaluation of Applications for DBE/ 
ACDBE Certification Based on 
Individualized Showing of Social 
Disadvantage 

UCPs will need to reevaluate DBE/ 
ACDBE applicant firms based on 
updated submission of application 
materials, including the PN and PNW 
statement. This estimate assumes an 
average burden of two hours to 
complete a review and make a 
disposition for each DBE/ACDBE 
certification application, including 
notifications to other jurisdictions. 

Respondents: UCPs. 
Estimated Number of Respondents: 

53. 
Frequency: One-time reevaluation of 

41,000 applicant firms. 
Total Annual Burden Hours: 82,000 

(one-time burden). 
Total Annual Cost Burden: $3,447,280 

(one-time cost). 

iii. Maintaining and Updating Bidders’ 
Lists 

We estimate that recipients will 
experience a reduced burden to 
implement 49 CFR 26.11 as a result of 
eliminating the race- and sex-based 
reporting requirements for bidders’ lists, 
in addition to eliminating the 
requirement to report data related to 
applications for and determinations of 
individualized social and economic 
disadvantage. 

Respondents: FAA, FHWA, and FTA 
funding recipients. 

Estimated Number of Respondents: 
1,639. 

Frequency: 3 times per year. 
Total Annual Burden Hours: 29,502. 
Total Annual Cost Burden: 

$1,240,264. 

iv. ACDBE Annual Report of 
Percentages of ACDBEs in Various 
Categories 

We estimate that FAA airport 
recipients will experience a reduced 
burden to implement 49 CFR 26.11 as a 
result of eliminating the race- and sex- 
based reporting requirements for 
bidders’ lists, in addition to eliminating 
the requirement to report data related to 
applications for and determinations of 
individualized social and economic 
disadvantage. 

Respondents: State Departments of 
Transportation, District of Columbia, 
U.S. Virgin Islands, and Puerto Rico. 

Estimated Number of Respondents: 
53. 

Frequency: Once per year. 
Total Annual Burden Hours: 13,780. 
Total Annual Cost Burden: $579,311. 

v. Setting Overall Goals for DBE 
Participation in DOT-Assisted Contracts 

The Department estimates a modest 
increase in burden for setting overall 
DBE goals as a result of the transition to 
the new DBE certification requirements 
and enhanced expectations related to 
disparity studies used in setting overall 
goals. These changes may result in 
increases in the amount of time for 
recipients to set goals based on the 
relative availability of certified DBEs. 

Respondents: DOT funding recipients. 
Estimated Number of Respondents: 

1,639. 
Frequency: Once every three years. 
Total Annual Burden Hours: 10,927. 
Total Annual Cost Burden: $459,371. 

vi. Providing Evidence of Certification 
to an Additional State When a Firm 
Certified in Its Home State Applies to 
Another State for Certification 
(Interstate Certification) 

The Department estimates a one-time 
increase in the burden for firms to 
provide evidence of certification to an 
additional State when a firm certified in 
its home State applies to another State 
for certification. 

Respondents: DBE/ACDBE firms 
applying for interstate certification. 

Estimated Number of Respondents: 
4,100. 

Frequency: Once. 
Total Annual Burden Hours: 4,100. 
Total Annual Cost Burden: $459,610 

(one-time cost). 
As noted in the Costs and Benefits 

section of this analysis, these burden 
hour and cost estimates have been 
incorporated into the Department’s 
overall assessment of regulatory costs. 

Notwithstanding any other provision 
of law, no person is required to respond 
to a collection of information unless that 
collection displays a valid OMB control 
number. 

I. Congressional Review Act 

The Congressional Review Act, 5 
U.S.C. 801 et seq., generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. DOT will submit a 
report containing this rule and other 
required information to the U.S. Senate, 

the U.S. House of Representatives, and 
the Comptroller General of the United 
States. This rule does not constitute a 
major rule as defined in 5 U.S.C. 804(2). 

List of Subjects in 49 CFR Parts 23 and 
26 

Administrative practice and 
procedure, Airports, Civil rights, 
Government contracts, Grant 
programs—transportation, Mass 
transportation, Minority businesses, 
Reporting and recordkeeping 
requirements. 

Sean P. Duffy, 
Secretary of Transportation. 

For the reasons stated in the 
preamble, the Department of 
Transportation amends 49 CFR parts 23 
and 26 as follows: 

PART 23—PARTICIPATION OF 
DISADVANTAGED BUSINESS 
ENTERPRISE IN AIRPORT 
CONCESSIONS 

■ 1. The authority for part 23 continues 
to read as follows: 

Authority: 49 U.S.C. 47107 and 47113; 42 
U.S.C. 2000d; 49 U.S.C. 322; E.O. 12138, 44 
FR 29637, 3 CFR, 1979 Comp., p. 393. 

■ 2. Amend § 23.1 by revising paragraph 
(c) to read as follows: 

§ 23.1 What are the objectives of this part? 

* * * * * 
(c) To ensure that the Department’s 

ACDBE program operates in a 
nondiscriminatory manner and without 
regard to race or sex, while maximizing 
efficiency of service; 
* * * * * 
■ 3. Amend § 23.3 as follows: 
■ a. Add definitions for ACDBE- 
conscious and ACDBE-neutral in 
alphabetical order; 
■ b. Remove the definitions of Race- 
conscious and Race-neutral; and 
■ c. Revise the definition of Socially and 
economically disadvantaged individual. 

The additions and revisions read as 
follows: 

§ 23.3 What do the terms used in this part 
mean? 

ACDBE-conscious measure or 
program is one that is focused 
specifically on assisting only ACDBEs. 

ACDBE-neutral measure or program is 
one that is, or can be, used to assist all 
small business concerns. 
* * * * * 

Socially and economically 
disadvantaged individual means any 
individual who is a citizen (or lawfully 
admitted permanent resident) of the 
United States and who a certifier finds 
to be socially and economically 
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disadvantaged on a case-by-case basis. A 
determination that an individual is 
socially and economically 
disadvantaged must not be based in 
whole or in part on race or sex. For that 
reason, applicants may qualify as 
socially and economically 
disadvantaged only if they can meet the 
relevant criteria described in § 26.67. 
* * * * * 
■ 4. Amend § 23.25 as follows: 
■ a. Revise the introductory text of 
paragraphs (d) and (e); and 
■ b. Add paragraph (h). 

The revisions read as follows: 

§ 23.25 What measures must recipients 
include in their ACDBE programs to ensure 
nondiscriminatory participation of ACDBEs 
in concessions? 

* * * * * 
(d) Your ACDBE program must 

include ACDBE-neutral measures that 
you will take. You must maximize the 
use of ACDBE-neutral measures, 
obtaining as much as possible of the 
ACDBE participation needed to meet 
overall goals through such measures. 
These are responsibilities that you 
directly undertake as a recipient, in 
addition to the efforts that 
concessionaires make, to obtain ACDBE 
participation. The following are 
examples of ACDBE-neutral measures 
you can implement: 
* * * * * 

(e) Your ACDBE program must also 
provide for the use of ACDBE-conscious 
measures when ACDBE-neutral 
measures, standing alone, are not 
projected to be sufficient to meet an 
overall goal. The following are examples 
of ACDBE-conscious measures you can 
implement: 
* * * * * 

(h) Effective October 3, 2025, you may 
not use any of the measures described 
in paragraph (e) of this section until the 
UCP that covers you has completed the 
reevaluation process described in 
§ 23.81. 
■ 5. Amend § 23.26 by revising 
paragraphs (b) introductory text, (b)(1), 
(d)(5), and (e) to read as follows: 

§ 23.26 Fostering small business 
participation. 

* * * * * 
(b) This element must be submitted to 

the FAA for approval as a part of your 
ACDBE program. As part of this 
program element, you may include, but 
are not limited to including, the 
following strategies: 

(1) Establish an ACDBE-neutral small 
business set-aside for certain concession 
opportunities. Such a strategy would 
include the rationale for selecting small 

business set-aside concession 
opportunities that may include 
consideration of size and availability of 
small businesses to operate the 
concession. 
* * * * * 

(d) * * * 
(5) You will take aggressive steps to 

encourage those socially and 
economically disadvantaged firms 
eligible for ACDBE certification to 
become certified; and 
* * * * * 

(e) A State, local, or other program, in 
which eligibility requires satisfaction of 
race, sex, or other criteria in addition to 
business size, may not be used to 
comply with the requirements of this 
part. 
* * * * * 

§ 23.27 [Amended] 

■ 6. Amend § 23.27 as follows: 
■ a. Remove paragraph (c)(2)(iv); 
■ b. Redesignate paragraphs (c)(2)(v), 
(c)(2)(vi), and (c)(2)(vii) as paragraphs 
(c)(2)(iv), (c)(2)(v), and (c)(2)(vi), 
respectively; 
■ c. Remove paragraph (d)(1); 
■ d. Redesignate subparagraphs (d)(2), 
(d)(3), and (d)(4) as paragraphs (d)(1), 
(d)(2), and (d)(3), respectively; and 
■ e. Remove paragraphs (d)(5) and 
(d)(6). 
■ 7. Amend § 23.41 by revising 
paragraph (d) to read as follows: 

§ 23.41 What is the basic overall goal 
requirement for recipients? 

* * * * * 
(d) Effective October 3, 2025, you are 

not required to update your overall 
goals until the UCP that covers you has 
completed the reevaluation process 
described in § 23.81. 
* * * * * 
■ 8. Amend § 23.43 by revising 
paragraph (b) to read as follows: 

§ 23.43 What are the consultation 
requirements in the development of 
recipients’ overall goals? 

* * * * * 
(b) Stakeholders with whom you must 

consult include, but are not limited to, 
business groups, community 
organizations, trade associations 
representing concessionaires currently 
located at the airport, as well as existing 
concessionaires themselves, and other 
officials or organizations that could be 
expected to have information 
concerning the availability of 
disadvantaged businesses and the 
recipient’s efforts to increase 
participation of ACDBEs. 
* * * * * 

■ 9. Amend § 23.45 by revising 
paragraphs (f), (g), and (h) to read as 
follows: 

§ 23.45 What are the requirements for 
submitting overall goal information to the 
FAA? 

* * * * * 
(f) Your submission must include 

your projection of the portions of your 
overall goals you propose to meet 
through use of ACDBE-neutral and 
ACDBE-conscious means, respectively, 
and the basis for making this projection 
(see § 23.51(d)(5)). 

(g) FAA may approve or disapprove 
the way you calculated your goal, 
including your ACDBE-neutral/ACDBE- 
conscious ‘‘split,’’ as part of its review 
of your plan or goal submission. Except 
as provided in paragraph (h) of this 
section, the FAA does not approve or 
disapprove the goal itself (i.e., the 
number). 

(h) If the FAA determines that your 
goals have not been correctly calculated 
or the justification is inadequate, the 
FAA may, after consulting with you, 
adjust your overall goal or ACDBE- 
neutral/ACDBE-conscious ‘‘split.’’ The 
adjusted goal represents the FAA’s 
determination of an appropriate overall 
goal for ACDBE participation in the 
recipient’s concession program, based 
on relevant data and analysis. The 
adjusted goal is binding. 
* * * * * 
■ 10. Amend § 23.51 as follows: 
■ a. Revise the introductory text of 
paragraph (a); 
■ b. Revise paragraph (a)(2); 
■ c. Revise paragraph (c)(3); and 
■ d. Revise paragraph (d)(5). 

The revisions read as follows: 

§ 23.51 How are a recipient’s overall goals 
expressed and calculated? 

(a) Your objective in setting a goal is 
to estimate the percentage of the base 
calculated under §§ 23.47 through 23.49 
that would be performed by ACDBEs in 
the absence of social and economic 
disadvantage and its effects. 
* * * * * 

(2) In conducting this goal setting 
process, you are determining the extent, 
if any, to which the firms in your market 
area have been impacted by social and 
economic disadvantage in connection 
with concession opportunities or related 
business opportunities. 
* * * * * 

(c) * * * 
(3) Use data from a disparity study. 

Use a percentage figure derived from 
data in a valid, applicable disparity 
study. Any disparity study utilized must 
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provide a detailed capacity analysis, 
including the methodology used. 
* * * * * 

(d) * * * 
(5) Among the information you 

submit with your overall goal (see 
§ 23.45(e)), you must include 
description of the methodology you 
used to establish the goal, including 
your base figure and the evidence with 
which it was calculated, as well as the 
adjustments you made to the base figure 
and the evidence relied on for the 
adjustments. You should also include a 
summary listing of the relevant 
available evidence in your jurisdiction 
and an explanation of how you used 
that evidence to adjust your base figure. 
You must also include your projection 
of the portions of the overall goal you 
expect to meet through ACDBE-neutral 
and ACDBE-conscious measures, 
respectively (see §§ 26.51(c) of this 
chapter). 
* * * * * 
■ 11. Amend § 23.53 by adding 
paragraph (g) to read as follows: 

§ 23.53 How do car rental companies 
count ACDBE participation toward their 
goals? 

* * * * * 
(g) Effective October 3, 2025, you as 

a car rental company may not count any 
ACDBE participation toward the goal 
that an airport has set for you until the 
UCP covering that airport has completed 
the reevaluation process described in 
part 26, § 23.81 
■ 12. Amend § 23.55 by adding 
paragraph (m) to read as follows: 

§ 23.55 How do recipients count ACDBE 
participation toward goals for items other 
than car rentals? 

* * * * * 
(m) Effective October 3, 2025, you 

may not count any ACDBE participation 
toward ACDBE goals until the UCP 
covering you has completed the 
reevaluation process described in 
§ 23.81. 
■ 13. Amend § 23.57 as follows: 
■ a. Revise paragraphs (b)(4) and (c); 
and 
■ b. Add paragraph (d). 

The revision and addition read as 
follows: 

§ 23.57 What happens if a recipient falls 
short of meeting its overall goals? 

* * * * * 
(b) * * * 
(4) The FAA may impose conditions 

on the recipient as part of its approval 
of the recipient’s analysis and corrective 
actions including, but not limited to, 
modifications to your overall goal 
methodology, changes in your ACDBE- 

neutral/ACDBE-conscious split, or the 
introduction of additional ACDBE- 
neutral or ACDBE-conscious measures. 
* * * * * 

(c) If information coming to the 
attention of FAA demonstrates that 
current trends make it unlikely that you, 
as an airport, will achieve ACDBE 
awards and commitments that would be 
necessary to allow you to meet your 
overall goal at the end of the fiscal year, 
FAA may require you to make further 
good faith efforts, such as modifying 
your ACDBE-conscious/ACDBE-neutral 
split or introducing additional ACDBE- 
neutral or ACDBE-conscious measures 
for the remainder of the fiscal year. 

(d) Effective October 3, 2025, you are 
not subject to this section until the UCP 
that covers you has completed the 
reevaluation process described in 
§ 23.81. 
■ 14. Add § 23.81 to subpart E to read 
as follows: 

§ 23.81 ACDBE reevaluation process. 
(a) Effective October 3, 2025, each 

UCP must: 
(1) Identify each currently certified 

ACDBE; 
(2) Provide each firm identified 

pursuant to paragraph (a)(1) of this 
section with the opportunity to submit 
documentation demonstrating its 
ACDBE eligibility under the standards 
set forth in this part; 

(3) Determine whether each firm 
identified pursuant to paragraph (a)(1) 
of this section meets the ACDBE 
eligibility standards set forth in this 
part; and 

(4) Issue a written decision to each 
firm reevaluated pursuant to 
subparagraph (a)(3), indicating that it 
has either been recertified or is 
decertified. 

(b) The provisions of § 26.87 of this 
chapter shall not apply to any action 
taken pursuant to paragraph (a) of this 
section. 

(c) Each UCP must reevaluate each 
firm identified pursuant to paragraph 
(a)(1) of this section as quickly as 
practicable and must promptly notify 
the Department when it has done so. 
The Department reserves the right to 
review a UCP’s reevaluation process. 

PART 26—PARTICIPATION BY 
DISADVANTAGED BUSINESS 
ENTERPRISES IN DEPARTMENT OF 
TRANSPORTATION FINANCIAL 
ASSISTANCE PROGRAMS 

■ 15. The authority for part 26 
continues to read as follows: 

Authority: 23 U.S.C. 304 and 324; 42 
U.S.C. 2000d, et seq.; 49 U.S.C. 47113, 47123; 
Sec. 1101(b), Pub. L. 114–94, 129 Stat. 1312, 

1324 (23 U.S.C. 101 note); Sec. 150, Pub. L. 
115–254, 132 Stat. 3215 (23 U.S.C. 101 note); 
Pub. L. 117–58, 135 Stat. 429 (23 U.S.C. 101 
note). 
■ 16. Amend § 26.1 by revising 
paragraph (c) to read as follows: 

§ 26.1 What are the objectives of this part? 

* * * * * 
(c) To ensure that the Department’s 

DBE program operates in a 
nondiscriminatory manner and without 
regard to race or sex, while maximizing 
efficiency of service; 
* * * * * 
■ 17. Amend § 26.5 as follows: 
■ a. Add definitions for DBE-conscious 
and DBE-neutral in alphabetical order; 
■ b. Remove the definitions of Race- 
conscious and Race-neutral; and 
■ c. Revise the definition of Socially and 
economically disadvantaged individual. 

The addition and revision read as 
follows: 

§ 26.5 Definitions. 

* * * * * 
DBE-conscious measure or program is 

one that is focused specifically on 
assisting only DBEs. 

DBE-neutral measure or program is 
one that is, or can be, used to assist all 
small businesses. 
* * * * * 

Socially and economically 
disadvantaged individual means any 
individual who is a citizen (or lawfully 
admitted permanent resident) of the 
United States and who a certifier finds 
to be socially and economically 
disadvantaged on a case-by-case basis. A 
determination that an individual is 
socially and economically 
disadvantaged must not be based in 
whole or in part on race or sex. For that 
reason, all applicants shall qualify as 
socially and economically 
disadvantaged if they can meet the 
relevant criteria described in § 26.67. 
Being born in a particular country does 
not, standing alone, mean that a person 
is necessarily socially and economically 
disadvantaged. 
* * * * * 

§ 26.11 [Amended] 

■ 18. Amend § 26.11 as follows: 
■ a. Remove paragraph (c)(2)(iv); 
■ b. Redesignate paragraphs (c)(2)(v), 
(c)(2)(vi), and (c)(2)(vii) as 
subparagraphs (c)(2)(iv), (c)(2)(v), and 
(c)(2)(vi), respectively; 
■ c. Remove paragraph (e)(1); 
■ d. Redesignateparagraphs (e)(2), (e)(3), 
and (e)(4) as paragraphs (e)(1), (e)(2), 
and (e)(3), respectively; and 
■ e. Remove paragraphs (e)(5) and (e)(6). 
■ 19. Amend § 26.37 by revising 
paragraph (b) to read as follows: 
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§ 26.37 What are a recipient’s 
responsibilities for monitoring? 

* * * * * 
(b) A recipient’s DBE program must 

also include a monitoring and 
enforcement mechanism to ensure that 
work committed, or in the case of DBE- 
neutral participation, the work 
subcontracted, to all DBEs at contract 
award or subsequently is performed by 
the DBEs to which the work was 
committed or subcontracted to, and 
such work is counted according to the 
requirements of § 26.55. This 
mechanism must include a written 
verification that you have reviewed 
contracting records and monitored the 
work site to ensure the counting of each 
DBE’s participation is consistent with 
its function on the contract. The 
monitoring to which this paragraph (b) 
refers may be conducted in conjunction 
with monitoring of contract 
performance for other purposes such as 
a commercially useful function review. 
* * * * * 
■ 20. Amend § 26.39 by revising 
paragraphs (b)(1) and (b)(5) to read as 
follows: 

§ 26.39 Fostering small business 
participation. 

* * * * * 
(b) * * * 
(1) Establishing a DBE-neutral small 

business set-aside for prime contracts 
under a stated amount (e.g., $1 million). 
* * * * * 

(5) To meet the portion of your overall 
goal you project to meet through DBE- 
neutral measures, ensuring that a 
reasonable number of prime contracts 
are of a size that small businesses, 
including DBEs, can reasonably 
perform. 
* * * * * 
■ 21. Amend § 26.45 as follows: 
■ a. Revise paragraph (a)(2); 
■ b. Revise paragraph (b); 
■ c. Revise paragraph (c)(3); 
■ d. Revise paragraph (d)(1)(ii); 
■ e. Revise paragraph (d)(3); 
■ f. Revise paragraph (f)(3); 
■ g. Revise paragraph (g)(1); and 
■ h. Revise paragraph (h); 

The revisions read as follows: 

§ 26.45 How do recipients set overall 
goals? 

(a) * * * 
(2) If you are an FTA Tier II recipient 

who intends to operate a DBE-neutral 
program, or if you are an FAA recipient 
who reasonably anticipates awarding 
$250,000 or less in FAA prime contract 
funds in a Federal fiscal year, you are 
not required to develop overall goals for 
FTA or FAA, respectively, for that 
Federal fiscal year. 

(b) Your overall goal must be based on 
demonstrable evidence of the 
availability of ready, willing, and able 
DBEs relative to all businesses ready, 
willing, and able to participate on your 
DOT-assisted contracts (hereafter, the 
‘‘relative availability of DBEs’’). The 
goal must reflect your determination of 
the level of DBE participation you 
would expect absent the effects of social 
and economic disadvantage. You cannot 
simply rely on either the 10 percent 
national goal, your previous overall 
goal, or past DBE participation rates in 
your program without reference to the 
relative availability of DBEs in your 
market. 

(c) * * * 
(3) Use data from a disparity study. 

Use a percentage figure derived from 
data in a valid, applicable disparity 
study. Any disparity study utilized must 
provide a detailed capacity analysis, 
including the methodology used. 
* * * * * 

(d) * * * 
(1) * * * 
(ii) Evidence from disparity studies 

conducted anywhere within your 
jurisdiction, to the extent it is not 
already accounted for in your base 
figure. To the extent that the disparity 
study provides a detailed capacity 
analysis, include the methodology used; 
* * * * * 

(3) If you attempt to make an 
adjustment to your base figure to 
account for the effects of an ongoing 
DBE program, the adjustment must be 
based on demonstrable evidence that is 
logically and directly related to the 
effect for which the adjustment is 
sought. 
* * * * * 

(f) * * * 
(3) You must include with your 

overall goal submission a description of 
the methodology you used to establish 
the goal, including your base figure and 
the evidence with which it was 
calculated, and the adjustments you 
made to the base figure and the 
evidence you relied on for the 
adjustments. You should also include a 
summary listing of the relevant 
available evidence in your jurisdiction 
and, where applicable, an explanation 
of why you did not use that evidence to 
adjust your base figure. You must also 
include your projection of the portions 
of the overall goal you expect to meet 
through DBE-neutral and DBE-conscious 
measures, respectively (see § 26.51(c)). 
* * * * * 

(g)(1) In establishing an overall goal, 
you must provide for consultation and 
publication. This includes: 

(i) Consultation with general 
contractor groups, community 
organizations, and other officials or 
organizations that could be expected to 
have information concerning the 
availability of disadvantaged and non- 
disadvantaged businesses and your 
efforts to establish a level playing field 
for the participation of DBEs. The 
consultation must include a scheduled, 
direct, interactive exchange (e.g., a face- 
to-face meeting, video conference, 
teleconference) with as many interested 
stakeholders as possible focused on 
obtaining information relevant to the 
goal setting process, and it must occur 
before you are required to submit your 
methodology to the operating 
administration for review pursuant to 
paragraph (f) of this section. You must 
document in your goal submission the 
consultation process you engaged in. 
Notwithstanding paragraph (f)(4) of this 
section, you may not implement your 
proposed goal until you have complied 
with this requirement. 

(ii) A published notice announcing 
your proposed overall goal before 
submission to the operating 
administration on August 1st. The 
notice must be posted on your official 
internet website and may be posted in 
any other sources (e.g., trade association 
publications). If the proposed goal 
changes following review by the 
operating administration, the revised 
goal must be posted on your official 
internet website. 
* * * * * 

(h) Effective October 3, 2025you are 
not required to update your overall 
goals until the UCP that covers you has 
completed the reevaluation process 
described in § 26.111. 
■ 22. Amend § 26.47 as follows: 
■ a. Revise paragraph (c)(4); 
■ b. Revise paragraph (d); and 
■ c. Add paragraph (e). 

§ 26.47 Can recipients be penalized for 
failing to meet overall goals? 

* * * * * 
(c) * * * 
(4) FHWA, FTA, or FAA may impose 

conditions on the recipient as part of its 
approval of the recipient’s analysis and 
corrective actions including, but not 
limited to, modifications to your overall 
goal methodology, changes in your DBE- 
conscious/DBE-neutral split, or the 
introduction of additional DBE-neutral 
or DBE-conscious measures. 
* * * * * 

(d) If, as recipient, your Uniform 
Report of DBE Awards or Commitments 
and Payments or other information 
coming to the attention of FTA, FHWA, 
or FAA, demonstrates that current 
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trends make it unlikely that you will 
achieve DBE awards and commitments 
that would be necessary to allow you to 
meet your overall goal at the end of the 
fiscal year, FHWA, FTA, or FAA, as 
applicable, may require you to make 
further good faith efforts, such as by 
modifying your DBE-conscious/DBE- 
neutral or introducing additional DBE- 
neutral or DBE-conscious measures for 
the remainder of the fiscal year. 

(e) Effective October 3, 2025, you are 
not subject to this section until the UCP 
that covers you has completed the 
reevaluation process described in 
§ 26.111. 
■ 23. Amend § 26.51 as follows: 
■ a. Revise paragraph (a); 
■ b. Revise the introductory text to 
paragraph (b); 
■ c. Revise paragraph (c); 
■ d. Revise paragraph (d); 
■ e. Revise paragraph (e)(2); 
■ f. Revise paragraph (f); 
■ g. Revise paragraph (g); and 
■ h. Add paragraph (h). 

The revisions read as follows: 

§ 26.51 What means do recipients use to 
meet overall goals? 

(a) You must meet the maximum 
feasible portion of your overall goal by 
using DBE-neutral means of facilitating 
DBE-neutral participation. DBE-neutral 
participation includes any time a DBE 
wins a prime contract through 
customary competitive procurement 
procedures or is awarded a subcontract 
on a prime contract that does not carry 
a DBE contract goal. 

(b) DBE-neutral means include, but 
are not limited to, the following: 
* * * * * 

(c) Each time you submit your overall 
goal for review by the concerned 
operating administration, you must also 
submit your projection of the portion of 
the goal that you expect to meet through 
DBE-neutral means and your basis for 
that projection. This projection is 
subject to approval by the concerned 
operating administration, in conjunction 
with its review of your overall goal. 

(d) You must establish contract goals 
to meet any portion of your overall goal 
you do not project being able to meet 
using DBE-neutral means. 
* * * * * 

(e) * * * 
(2) You are not required to set a 

contract goal on every DOT-assisted 
contract. You are not required to set 
each contract goal at the same 
percentage level as the overall goal. The 
goal for a specific contract may be 
higher or lower than that percentage 
level of the overall goal, depending on 
such factors as the type of work 

involved, the location of the work, and 
the availability of DBEs for the work of 
the particular contract. However, over 
the period covered by your overall goal, 
you must set contract goals so that they 
will cumulatively result in meeting any 
portion of your overall goal you do not 
project being able to meet through the 
use of DBE-neutral means. 
* * * * * 

(f) To ensure that your DBE program 
continues to be narrowly tailored to 
overcome the effects of social and 
economic disadvantage, you must adjust 
your use of contract goals as follows: 

(1) If your approved projection under 
paragraph (c) of this section estimates 
that you can meet your entire overall 
goal for a given year through DBE- 
neutral means, you must implement 
your program without setting contract 
goals during that year, unless it becomes 
necessary in order meet your overall 
goal. 

Example 1 to paragraph (f)(1): Your 
overall goal for Year I is 12 percent. You 
estimate that you can obtain 12 percent 
or more DBE participation through DBE- 
neutral measures, without any use of 
contract goals. In this case, you do not 
set any contract goals for the contracts 
that will be performed in Year I. 
However, if part way through Year I, 
your DBE awards or commitments are 
not at a level that would permit you to 
achieve your overall goal for Year I, you 
could begin setting DBE-conscious 
contract goals during the remainder of 
the year as part of your obligation to 
implement your program in good faith. 

(2) If, during any year in which you 
are using contract goals, you determine 
that you will exceed your overall goal, 
you must reduce or eliminate the use of 
contract goals to the extent necessary to 
ensure that the use of contract goals 
does not result in exceeding the overall 
goal. If you determine that you will fall 
short of your overall goal, then you must 
make appropriate modifications in your 
use of DBE-neutral or DBE-conscious 
measures to allow you to meet the 
overall goal. 

Example 2 to paragraph (f)(2): In Year 
II, your overall goal is 12 percent. You 
have estimated that you can obtain 5 
percent DBE participation through use 
of DBE-neutral measures. You therefore 
plan to obtain the remaining 7 percent 
participation through use of DBE goals. 
By September, you have already 
obtained 11 percent DBE participation 
for the year. For contracts let during the 
remainder of the year, you use contract 
goals only to the extent necessary to 
obtain an additional one percent DBE 
participation. However, if you 
determine in September that your 

participation for the year is likely to be 
only 8 percent total, then you would 
increase your use of DBE-neutral or 
DBE-conscious means during the 
remainder of the year in order to 
achieve your overall goal. 

(3) If the DBE participation you have 
obtained by DBE-neutral means alone 
meets or exceeds your overall goals for 
two consecutive years, you are not 
required to make a projection of the 
amount of your goal you can meet using 
such means in the next year. You do not 
set contract goals on any contracts in the 
next year. You continue using only 
DBE-neutral means to meet your overall 
goals unless and until you do not meet 
your overall goal for a year. 

Example 3 to paragraph (f)(3): Your 
overall goal for Years I and Year II is 10 
percent. The DBE participation you 
obtain through DBE-neutral measures 
alone is 10 percent or more in each year. 
(For this purpose, it does not matter 
whether you obtained additional DBE 
participation through using contract 
goals in these years.) In Year III and 
following years, you do not need to 
make a projection under paragraph (c) of 
this section of the portion of your 
overall goal you expect to meet using 
DBE-neutral means. You simply use 
DBE-neutral means to achieve your 
overall goals. However, if in Year VI 
your DBE participation falls short of 
your overall goal, then you must make 
a paragraph (c) of this section projection 
for Year VII and, if necessary, resume 
use of contract goals in that year. 

(4) If you obtain DBE participation 
that exceeds your overall goal in two 
consecutive years using contract goals 
(i.e., not through DBE-neutral means 
alone), you must reduce your use of 
contract goals proportionately in the 
following year. 

Example 4 to paragraph (f)(4): In 
Years I and II, your overall goal is 12 
percent, and you obtain 14 and 16 
percent DBE participation, respectively. 
You have exceeded your goals over the 
two-year period by an average of 25 
percent. In Year III, your overall goal is 
again 12 percent, and your paragraph (c) 
of this section projection estimates that 
you will obtain 4 percent DBE 
participation through DBE-neutral 
means and 8 percent through contract 
goals. You then reduce the contract goal 
projection by 25 percent (i.e., from 8 to 
6 percent) and set contract goals 
accordingly during the year. If in Year 
III you obtain 11 percent participation, 
you do not use this contract goal 
adjustment mechanism for Year IV, 
because there have not been two 
consecutive years of exceeding overall 
goals. 
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(g) In any year in which you project
meeting part of your goal through DBE- 
neutral means and the remainder 
through contract goals, you must 
maintain data separately on DBE 
achievements in those contracts with 
and without contract goals, respectively. 
You must report this data to the 
concerned operating administration as 
provided in § 26.11. 

(h) Effective October 3, 2025, you may
not set any contract goals until the UCP 
that covers you has completed the 
reevaluation process described in 
§ 26.111.
■ 24. Amend § 26.55 by adding 
paragraph (i) to read as follows:

§ 26.55 How is DBE participation counted
toward goals?

* * * * * 
(i) Effective October 3, 2025, you may

not count any DBE participation toward 
DBE goals until the UCP that covers you 
has completed the reevaluation process 
described in § 26.111. 
■ 25. Amend § 26.61 by revising 
paragraph (b) to read as follows:

§ 26.61 Burden of proof.

* * * * * 
(b) The firm has the burden of

demonstrating, by a preponderance of 
the evidence, i.e., more likely than not, 
that it satisfies all of the requirements in 
this subpart. In determining whether the 
firm has met its burden, the certifier 
must consider all the information in the 
record, viewed as a whole. In a 
decertification proceeding the certifier 
bears the burden of proving, by a 
preponderance of the evidence, that the 
firm is no longer eligible for certification 
under the rules of this part. 
■ 26. Revise § 26.67 to read as follows: 

§ 26.67 Social and economic
disadvantage.

(a) Non-presumptive Disadvantage.
All applicants must demonstrate social 
and economic disadvantage (SED) 
affirmatively based on their own 
experiences and circumstances within 
American society, and without regard to 
race or sex. 

(1) To satisfy the SED requirement
and ensure all determinations of 
disadvantage are not based in whole or 
in part on race or sex, an owner must 
provide the certifier a Personal 
Narrative (PN) that establishes the 
existence of disadvantage by a 
preponderance of the evidence based on 
individualized proof regarding specific 
instances of economic hardship, 
systemic barriers, and denied 
opportunities that impeded the owner’s 
progress or success in education, 
employment, or business, including 

obtaining financing on terms available 
to similarly situated, non-disadvantaged 
persons. 

(2) The PN must state how and to
what extent the impediments caused the 
owner economic harm, including a full 
description of type and magnitude, and 
must establish the owner is 
economically disadvantaged in fact 
relative to similarly situated non- 
disadvantaged individuals. 

(3) The owner must attach to the PN
a current PNW statement and any other 
financial information he considers 
relevant. 
■ 27. Add § 26.111 to subpart F to read 
as follows:

§ 26.111 DBE Reevaluation Process.
(a) Effective October 3, 2025, each

UCP must: 
(1) Identify each currently certified

DBE; 
(2) Provide each firm identified

pursuant to subparagraph (a)(1) with the 
opportunity to submit documentation 
demonstrating its DBE eligibility under 
the standards set forth in this part; 

(3) Determine whether each firm
identified pursuant to subparagraph 
(a)(1) meets the DBE eligibility 
standards set forth in this part; and 

(4) Issue a written decision to each
firm reevaluated pursuant to 
subparagraph (a)(3), indicating that it 
has either been recertified or is 
decertified. 

(b) The provisions of § 26.87 of this
part shall not apply to any action taken 
pursuant to paragraph (a). 

(c) Each UCP must reevaluate each
firm identified pursuant to 
subparagraph (a)(1) as quickly as 
practicable and must promptly notify 
the Department when it has done so. 
The Department reserves the right to 
review a UCP’s reevaluation process. 
[FR Doc. 2025–19460 Filed 10–2–25; 8:45 am] 

BILLING CODE 4910–9X–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Parts 600 and 622 

[Docket No. 250915–0853] 

RIN 0648–BM94 

Fisheries of the Caribbean, Gulf of 
America, and South Atlantic; Fishery 
Management Plans of Puerto Rico, St. 
Croix, and St. Thomas and St. John; 
Amendment 2 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 

Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Final rule. 

SUMMARY: NMFS issues regulations to 
implement management measures 
described in Amendment 2 to the 
Fishery Management Plans (FMPs) for 
Puerto Rico, St. Croix, St. Thomas and 
St. John FMP (Amendment 2), as 
prepared by the Caribbean Fishery 
Management Council (Council). This 
final rule prohibits and restricts the use 
of certain net gear in U.S. Caribbean 
Federal waters and requires a 
descending device to be available and 
ready for use on vessels when fishing 
for federally managed reef fish species 
in U.S. Caribbean Federal waters. The 
purpose of this final rule and 
Amendment 2 is to protect habitats and 
species from the potential negative 
impacts associated with the use of 
certain net gear and to enhance the 
survival of released reef fish in U.S. 
Caribbean Federal waters. 
DATES: This final rule is effective 
November 3, 2025, except for the 
revisions for §§ 622.437(a)(4), 
622.477(a)(4), and 622.512(a)(4), which 
are effective April 1, 2026. 
ADDRESSES: Electronic copies of 
Amendment 2, which includes a fishery 
impact statement, an environmental 
assessment, a regulatory impact review, 
and a Regulatory Flexibility Act (RFA) 
analysis, may be obtained from the 
Southeast Regional Office website at 
https://www.fisheries.noaa.gov/action/ 
amendment-2-puerto-rico-st-croix-and- 
st-thomas-and-st-john-fishery- 
management-plans-trawl. 
FOR FURTHER INFORMATION CONTACT: 
Maria Lopez-Mercer, NMFS Southeast 
Regional Office, 727–824–5305, 
maria.lopez@noaa.gov. 
SUPPLEMENTARY INFORMATION: NMFS, 
with the advice of the Council, manages 
the Puerto Rico, St. Croix, and St. 
Thomas and St. John fisheries in U.S. 
Caribbean Federal waters under the 
Puerto Rico, St. Croix, and St. Thomas 
and St. John FMPs. The Council 
prepared the FMPs, which the Secretary 
of Commerce approved, and NMFS 
implements the FMPs through 
regulations at 50 CFR parts 600 and 622 
under the authority of the Magnuson- 
Stevens Fishery Conservation and 
Management Act (Magnuson-Stevens 
Act). 

On August 27, 2024, NMFS published 
a notice of availability for Amendment 
2 and requested public comment (89 FR 
68572). On September 30, 2024, NMFS 
published a proposed rule for 
Amendment 2 and requested public 
comment (89 FR 79492). NMFS 
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Replace section 6-1.04 with: 

BUY AMERICA (Required Federal Language) 

6-1.04  BUY AMERICA  

6-1.04A  General 

Buy America Requirements apply to iron or steel, manufactured products, and construction 
materials permanently incorporated into the project.  
 
Buy America requirements do not apply to the following:  

1. Tools and construction equipment used in performing the work  
2. Temporary work that is not incorporated into the finished project  

 
An article, materials, or supply to be permanently incorporated in the project should only be 
classified into one of the following categories: 

1. Iron or steel products  
2. Manufactured products  
3. Construction materials  
4. Excluded materials  

 
Excluded materials means cement and cementitious materials; aggregates such as stone, sand, or 
gravel; or aggregate binding agents or additives. 
 
6-1.04B Iron or Steel Products 

All iron or steel products permanently incorporated into the project must be melted and 
manufactured in the United States except: 

1. Foreign pig iron and processed, pelletized, and reduced iron ore may be used in the 
domestic production of the steel and iron materials [60 Fed Reg 15478 (03/24/1995)]; 

2. If the total combined cost of the materials produced outside the United States does not 
exceed the greater of 0.1 percent of the total contract amount or $2,500, materials 
produced outside the United States may be used if authorized. 
 

Iron or steel products are defined as articles, materials, or supplies that consist wholly or 
predominantly of iron or steel or a combination of both. 
 
For a product to be considered to consist predominantly of iron or steel, or a combination of both 
means the cost of the iron or steel content of the product exceeds 50 percent of the total cost of all 
its components.  The cost of iron or steel is the cost of the iron or steel mill products (such as bar, 
billet, slab, wire, plate, or sheet), castings, or forgings utilized in the manufacture of the product 
and a good faith estimate of the cost of iron or steel components. 
 
Furnish iron or steel products to be incorporated into the work with certificates of compliance and 
certified mill test reports.  Mill test reports must indicate where the iron or steel were melted and 
manufactured.  All melting and manufacturing processes for these materials, including an 
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application of a coating, must occur in the United States.  Coating includes all processes that 
protect or enhance the value of the material to which the coating is applied. 
 
[Delete the paragraph below if not applicable] 

The following iron or steel products have received an approved Buy America waiver for this 
project and are therefore not subject to Buy America requirements: 

1.                                                                .                                                                                                     

2.                                                                .      
 

6-1.04C Manufactured Products 

All manufactured products permanently incorporated into the project must be manufactured in the 
United States.  Manufactured products are defined as articles, materials, or supplies that have been: 

1. Processed into a specific form and shape; or 

2. Combined with other articles, materials, or supplies to create a product with different 
properties than the individual articles, materials, or supplies. 
 

Manufacturer, in the case of manufactured products, means the entity that performs the final 
manufacturing process by bringing individual elements together that produces a manufactured 
product. 
 
If an item is classified as an iron or steel product, a construction material, or an excluded material, 
then it is not a manufactured product.  However, an article, material, or supply classified as a 
manufactured product may include components that are iron or steel products, construction 
materials, or excluded materials. 
 
Iron or steel used in precast concrete manufactured products or Intelligent Transportation Systems 
(ITS) must meet the requirements of Iron or Steel Products regardless of the amount used. 
 
Iron and steel used in other manufactured products must meet the requirements of section Iron or 
Steel Products if the cost of steel and iron components is 50 percent or more of the total cost of the 
manufactured product. 
 
Furnish manufactured products to be permanently incorporated into the work with certificates of 
compliance with each project delivery.  The manufacturer's certificate of compliance must identify 
where the manufacturing occurred and attest specifically to Buy America compliance. 
 
[Delete the paragraph below if not applicable] 
The following manufactured products have received an approved Buy America waiver for this 
project and are therefore not subject to Buy America requirements: 

1.                                                               .                                                                                                      

2.                                                               .      
 

6-1.04D  Construction Materials 
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Construction materials permanently incorporated into the project must be manufactured as defined 
in 2 CFR 184.6 in the United States. 
 
Buy America requirements apply to the following construction materials that are or consist 
primarily of: 

1. Non-ferrous metals 

2. Plastic and polymer-based products such as: 

2.1. Polyvinylchloride 

2.2. Composite Building Materials 

3. Glass 

4. Fiber optic cable (including drop cable) 

5. Optical fiber 

6. Lumber 

7. Engineered wood 

8. Drywall 
 

Minor additions of articles, materials, supplies, or binding agents to these construction materials 
do not change the categorization of the construction material. 
 
Furnish construction materials to be incorporated into the work with certificates of compliance 
with each project delivery. The manufacturer’s certificate of compliance must identify where the 
construction material was manufactured and attest specifically to Buy America compliance. 
 
[Delete the paragraph below if not applicable] 

The following construction materials have received an approved Buy America waiver for this 
project and are therefore not subject to Buy America requirements: 

1.                                                               .                                                                                                      

2.                                                               .      
 
6-1.04E  Buy America Waiver for De Minimis Cost for Manufactured Products and 

Construction Materials 

A De Minimis Cost Waiver can waive the application of FHWA’s Buy America requirements for 
manufactured products and construction materials under a single project when the total value of 
non-compliant manufactured products and construction materials is no more that the lesser of 
$1,000,000 or 5 percent of the total applicable material costs for the project. 
 
The percent threshold is calculated based on the following formula: 

X = NC / TA 

where: 

X = percent threshold 
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NC =total value of non-compliant manufactured products and construction material 

TA =total applicable project costs (iron or steel products, manufactured products, and 
construction materials; does not include excluded materials) 

This threshold is based on the actual cost of the iron or steel products, manufactured products, and 
construction materials, not the anticipated cost of those materials.  Compliant and non-compliant 
Agency Furnished Materials for the project must be accounted for in a De Minimis Cost Waiver 
Worksheet calculation, if provided by the Local Agency. 

Provide copies of invoices for the actual costs of materials including transportation to the project 
site. 

In applying a De Minimum Cost Waiver, total cost of non-compliant construction materials and 
manufactured products does not include the cost of any products subject to a separate Buy America 
waiver. 

If De Minimis Cost Waiver Worksheet calculation for materials subject to Buy America is not 
submitted, the Local Agency may: 

1. Withhold from the next progress payment

2. Reject your request for a De Minimis Costs waiver for non-compliant construction
materials or manufactured products
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ITEM 
NO. 

ITEM CODE ITEM DESCRIPTION UNIT QTY 
UNIT 

PRICE 
TOTAL 

1 100100
DEVELOP WATER SUPPLY LS 1

2 120090
CONSTRUCTION AREA SIGNS EA 10

3 120100
TRAFFIC CONTROL SYSTEM LS 1

4 120165
CHANNELIZER (SURFACE MOUNTED) EA 8

5 129000
TEMPORARY RAILING (TYPE K) LF 280

6 129105
TEMPORARY CRASH CUSHION TL-2 EA 2

7 130100
JOB SITE MANAGEMENT LS 1

8 130201
WATER POLLUTION CONTROL PROGRAM LS 1

9 130610
TEMPORARY CHECK DAM LF 10

10 130670
TEMPORARY REINFORCED SILT FENCE LF 210

11 130710
TEMPORARY CONSTRUCTION ENTRANCE EA 1

12 170103
CLEARING AND GRUBBING LS 1

13 190101
ROADWAY EXCAVATION CY 86

14 192049 F
STRUCTURE EXCAVATION (SOLDIER PILE WALL) CY 27

15 193029 F
STRUCTURE BACKFILL (SOLDIER PILE WALL) CY 14

16 193116 F
CONCRETE BACKFILL (SOLDIER PILE WALL) CY 36

17 193119 F LEAN CONCRETE BACKFILL CY 16

18 210212 DRY SEED SF 2217

19 210350
FIBER ROLL LF 350

20 210420
STRAW SF 2217

21 260203
CLASS 2 AGGREGATE BASE CY 54

22 390132
HOT MIX ASPHALT (TYPE A) TON 33

23 394073
PLACE HOT MIX ASPHALT DIKE (TYPE A) LF 90

24 490333 P STEEL SOLDIER PILE (W 18 X 130) LF 308

25 490403
30" DRILLED HOLE LF 295

26 575004 F TIMBER LAGGING MFBM 5

27 590120
CLEAN AND PAINT STEEL SOLDIER PILING LS 1

28 680902
6" PERFORATED PLASTIC PIPE UNDERDRAIN LF 75

29 680902(A)

6" PERFORATED PLASTIC PIPE UNDERDRAIN (WALL

DRAIN)

LF
64

30 680903 6" NON-PERFORATED PLASTIC PIPE UNDERDRAIN
LF 35

31 680903(A)

6" NON-PERFORATED PLASTIC PIPE UNDERDRAIN

(WALL DRAIN)

LF
14

32 723095

ROCK SLOPE PROTECTION (20 lb, Class I, METHOD B)

(CY)

CY
2

33 780230 SURVEY MONUMENT (TYPE D)
EA 1

34 832006 MIDWEST GUARDRAIL SYSTEM (STEEL POST)
LF 87.5

35 832070 VEGETATION CONTROL (MINOR CONCRETE)
SY 65

ATTACHMENT 3
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ITEM 
NO. 

ITEM CODE ITEM DESCRIPTION UNIT QTY 
UNIT 

PRICE 
TOTAL 

36 839521 F CABLE RAILING LF 64

37 839580 END ANCHOR ASSEMBLY (TYPE SFT-M) EA 1

38 839584 ALTERNATIVE IN-LINE TERMINAL SYSTEM EA 1

39 999990 MOBILIZATION LS 1

NOTE: ITEM CODE LETTER DESIGNATION; F= FINAL PAY QUANTITY

BID TOTAL 

(Bidder’s  Signature) 

(Title) 
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Replace section 7-1.11B with: (2024 Caltrans SSP) 

REQUIRED CONTRACT PROVISIONS FEDERAL-AID  

CONSTRUCTION CONTRACTS 

 
FHWA-1273 -- Revised October 23, 2023 

 

 

I. General 
II. Nondiscrimination 
III. Non-segregated Facilities 
IV. Davis-Bacon and Related Act Provisions 
V. Contract Work Hours and Safety Standards Act 

Provisions 
VI. Subletting or Assigning the Contract 
VII. Safety: Accident Prevention 
VIII. False Statements Concerning Highway Projects 
IX. Implementation of Clean Air Act and Federal Water 

Pollution Control Act 
X. Certification Regarding Debarment, Suspension, 

Ineligibility and Voluntary Exclusion 
XI. Certification Regarding Use of Contract Funds for 

Lobbying 
XII. Use of United States-Flag Vessels: 

 
ATTACHMENTS  
 
A. Employment and Materials Preference for Appalachian 
Development Highway System or Appalachian Local Access Road 
Contracts (included in Appalachian contracts only) 
 

I. GENERAL 
 
1. Form FHWA-1273 must be physically incorporated in each 
construction contract funded under title 23, United States Code, as 
required in 23 CFR 633.102(b) (excluding emergency contracts 
solely intended for debris removal). The contractor (or 
subcontractor) must insert this form in each subcontract and further 
require its inclusion in all lower tier subcontracts (excluding 
purchase orders, rental agreements and other agreements for 
supplies or services). 23 CFR 633.102(e). 
 
The applicable requirements of Form FHWA-1273 are incorporated 
by reference for work done under any purchase order, rental 
agreement or agreement for other services. The prime contractor 
shall be responsible for compliance by any subcontractor, lower-tier 
subcontractor or service provider. 23 CFR 633.102(e). 
 
Form FHWA-1273 must be included in all Federal-aid design- build 
contracts, in all subcontracts and in lower tier subcontracts 
(excluding subcontracts for design services, purchase orders, rental 
agreements and other agreements for supplies or services) in 
accordance with 23 CFR 633.102. The design-builder shall be 
responsible for compliance by any subcontractor, lower-tier 
subcontractor or service provider. 
 
Contracting agencies may reference Form FHWA-1273 in 
solicitation-for-bids or request-for-proposals documents, however, 
the Form FHWA-1273 must be physically incorporated (not 

referenced) in all contracts, subcontracts and lower-tier 
subcontracts (excluding purchase orders, rental agreements and 
other agreements for supplies or services related to a construction 
contract). 23 CFR 633.102(b). 
 
2. Subject to the applicability criteria noted in the following 
sections, these contract provisions shall apply to all work performed 
on the contract by the contractor's own organization and with the 
assistance of workers under the contractor's immediate 
superintendence and to all work performed on the contract by 
piecework, station work, or by subcontract.  23 CFR 633.102(d). 
 
3. A breach of any of the stipulations contained in these Required 
Contract Provisions may be sufficient grounds for withholding of 
progress payments, withholding of final payment, termination of 
the contract, suspension / debarment or any other action determined 
to be appropriate by the contracting agency and FHWA. 
 
4. Selection of Labor: During the performance of this contract, the 
contractor shall not use convict labor for any purpose within the 
limits of a construction project on a Federal-aid highway unless it 
is labor performed by convicts who are on parole, supervised 
release, or probation.  23 U.S.C. 114(b). The term Federal-aid 
highway does not include roadways functionally classified as local 
roads or rural minor collectors. 23 U.S.C. 101(a). 
 
 

II NONDISCRIMINATION (23 CFR 230.107(a); 23 

CFR Part 230, Subpart A, Appendix A; EO 11246) 
 
The provisions of this section related to 23 CFR Part 230, Subpart 
A, Appendix A are applicable to all Federal-aid construction 
contracts and to all related construction subcontracts of $10,000 or 
more. The provisions of 23 CFR Part 230 are not applicable to 
material supply, engineering, or architectural service contracts. 
 
In addition, the contractor and all subcontractors must comply with 
the following policies: Executive Order 11246, 41 CFR Part 60, 29 
CFR Parts 1625-1627, 23 U.S.C. 140, Section 504 
of the Rehabilitation Act of 1973, as amended (29 U.S.C. 794), Title 
VI of the Civil Rights Act of 1964, as amended (42 U.S.C. 2000d 
et seq.), and related regulations including 49 CFR Parts 21, 26, and 
27; and 23 CFR Parts 200, 230, and 633. 
 
The contractor and all subcontractors must comply with: the 
requirements of the Equal Opportunity Clause in 41 CFR 60- 1.4(b) 
and, for all construction contracts exceeding $10,000, the Standard 
Federal Equal Employment Opportunity Construction Contract 
Specifications in 41 CFR 60-4.3. 
 
Note: The U.S. Department of Labor has exclusive authority to 
determine compliance with Executive Order 11246 and the policies 
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of the Secretary of Labor including 41 CFR Part 60, and 29 CFR 
Parts 1625-1627.  The contracting agency and the FHWA have the 
authority and the responsibility to ensure compliance with 23 
U.S.C. 140, Section 504 of the Rehabilitation Act of 1973, as 
amended (29 U.S.C. 794), and Title VI of the Civil Rights Act of 
1964, as amended (42 U.S.C. 2000d et seq.), and related regulations 
including 49 CFR Parts 21, 26, and 27; and 23 CFR Parts 200, 230, 
and 633. 
 
The following provision is adopted from 23 CFR Part 230, Subpart 
A, Appendix A, with appropriate revisions to conform to the U.S. 
Department of Labor (US DOL) and FHWA requirements. 
  
1.  Equal Employment Opportunity: Equal Employment 
Opportunity (EEO) requirements not to discriminate and to take 
affirmative action to assure equal opportunity as set forth under 
laws, executive orders, rules, regulations (see 28 CFR Part 35, 29 
CFR Part 1630, 29 CFR Parts 1625-1627, 41 CFR Part 60 and 49 
CFR Part 27) and orders of the Secretary of Labor as modified by 
the provisions prescribed herein, and imposed pursuant to 23 U.S.C. 
140, shall constitute the EEO and specific affirmative action 
standards for the contractor's project activities under this contract. 
The provisions of the Americans with Disabilities Act of 1990 (42 
U.S.C. 12101 et seq.) set forth under 28 CFR Part 35 and 29 CFR 
Part 1630 are incorporated by reference in this contract. In the 
execution of this contract, the contractor agrees to comply with the 
following minimum specific requirement activities of EEO: 
 
a.  The contractor will work with the contracting agency and the 
Federal Government to ensure that it has made every good faith 
effort to provide equal opportunity with respect to all of its terms 
and conditions of employment and in their review of activities 
under the contract. 23 CFR 230.409 (g)(4) & (5). 
 
b.  The contractor will accept as its operating policy the following 
statement: 
 
"It is the policy of this Company to assure that applicants are 
employed, and that employees are treated during employment, 
without regard to their race, religion, sex, sexual orientation, gender 
identity, color, national origin, age or disability. Such action shall 
include: employment, upgrading, demotion, or transfer; recruitment 
or recruitment advertising; layoff or termination; rates of pay or 
other forms of compensation; and selection for training, including 
apprenticeship, pre-apprenticeship, and/or on-the-job training." 
 
2.  EEO Officer: The contractor will designate and make known to 
the contracting officers an EEO Officer who will have the 
responsibility for and must be capable of effectively administering 
and promoting an active EEO program and who must be assigned 
adequate authority and responsibility to do so. 
 
3.  Dissemination of Policy: All members of the contractor's staff 
who are authorized to hire, supervise, promote, and discharge 
employees, or who recommend such action or are substantially 
involved in such action, will be made fully cognizant of and will 
implement the contractor's EEO policy and contractual 
responsibilities to provide EEO in each grade and classification of 
employment. To ensure that the above agreement will be met, the 
following actions will be taken as a minimum: 
 
a.  Periodic meetings of supervisory and personnel office employees 
will be conducted before the start of work and then not less often 
than once every six months, at which time the contractor's EEO 
policy and its implementation will be reviewed and explained. The 

meetings will be conducted by the EEO Officer or other 
knowledgeable company official. 
 
b.  All new supervisory or personnel office employees will be given 
a thorough indoctrination by the EEO Officer, covering all major 
aspects of the contractor's EEO obligations within thirty days 
following their reporting for duty with the contractor. 
 
c.  All personnel who are engaged in direct recruitment for the 
project will be instructed by the EEO Officer in the contractor's 
procedures for locating and hiring minorities and women. 
  
d.  Notices and posters setting forth the contractor's EEO policy will 
be placed in areas readily accessible to employees, applicants for 
employment and potential employees. 
 
e.  The contractor's EEO policy and the procedures to implement 
such policy will be brought to the attention of employees by means 
of meetings, employee handbooks, or other appropriate means. 
 
4.  Recruitment: When advertising for employees, the contractor 
will include in all advertisements for employees the notation: "An 
Equal Opportunity Employer." All such advertisements will be 
placed in publications having a large circulation among minorities 
and women in the area from which the project work force would 
normally be derived. 
 
a.  The contractor will, unless precluded by a valid bargaining 
agreement, conduct systematic and direct recruitment through 
public and private employee referral sources likely to yield 
qualified minorities and women. To meet this requirement, the 
contractor will identify sources of potential minority group 
employees and establish with such identified sources procedures 
whereby minority and women applicants may be referred to the 
contractor for employment consideration. 
 
b.  In the event the contractor has a valid bargaining agreement 
providing for exclusive hiring hall referrals, the contractor is 
expected to observe the provisions of that agreement to the extent 
that the system meets the contractor's compliance with EEO 
contract provisions. Where implementation of such an agreement 
has the effect of discriminating against minorities or women, or 
obligates the contractor to do the same, such implementation 
violates Federal nondiscrimination provisions. 
 
c.  The contractor will encourage its present employees to refer 
minorities and women as applicants for employment. Information 
and procedures with regard to referring such applicants will be 
discussed with employees. 
 
5.  Personnel Actions: Wages, working conditions, and employee 
benefits shall be established and administered, and personnel 
actions of every type, including hiring, upgrading, promotion, 
transfer, demotion, layoff, and termination, shall be taken without 
regard to race, color, religion, sex, sexual orientation, gender 
identity, national origin, age or disability. The following procedures 
shall be followed: 
 
a.  The contractor will conduct periodic inspections of project sites 
to ensure that working conditions and employee facilities do not 
indicate discriminatory treatment of project site personnel. 
 
b.  The contractor will periodically evaluate the spread of wages 
paid within each classification to determine any evidence of 
discriminatory wage practices. 
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c.  The contractor will periodically review selected personnel 
actions in depth to determine whether there is evidence of 
discrimination. Where evidence is found, the contractor will 
promptly take corrective action. If the review indicates that the 
discrimination may extend beyond the actions reviewed, such 
corrective action shall include all affected persons. 
 
d.  The contractor will promptly investigate all complaints of 
alleged discrimination made to the contractor in connection with its 
obligations under this contract, will attempt to resolve such 
complaints, and will take appropriate corrective action within a 
reasonable time. If the investigation indicates that the 
discrimination may affect persons other than the complainant, such 
corrective action shall include such other persons. Upon completion 
of each investigation, the contractor will inform every complainant 
of all of their avenues of appeal. 
 
6.  Training and Promotion: 

 
a.  The contractor will assist in locating, qualifying, and increasing 
the skills of minorities and women who are applicants for 
employment or current employees. Such efforts should be aimed at 
developing full journey level status employees in the type of trade 
or job classification involved. 
 
b.  Consistent with the contractor's work force requirements and as 
permissible under Federal and State regulations, the contractor shall 
make full use of training programs (i.e., apprenticeship and on-the-
job training programs for the geographical area of contract 
performance). In the event a special provision for training is 
provided under this contract, this subparagraph will be superseded 
as indicated in the special provision. The contracting agency may 
reserve training positions for persons who receive welfare 
assistance in accordance with 23 U.S.C. 140(a). 
 
c.  The contractor will advise employees and applicants for 
employment of available training programs and entrance 
requirements for each. 
 
d.  The contractor will periodically review the training and 
promotion potential of employees who are minorities and women 
and will encourage eligible employees to apply for such training 
and promotion. 
 
7.  Unions: If the contractor relies in whole or in part upon unions 
as a source of employees, the contractor will use good faith efforts 
to obtain the cooperation of such unions to increase opportunities 
for minorities and women. 23 CFR 
230.409. Actions by the contractor, either directly or through a 
contractor's association acting as agent, will include the procedures 
set forth below: 
 
a.  The contractor will use good faith efforts to develop, in 
cooperation with the unions, joint training programs aimed toward 
qualifying more minorities and women for membership in the 
unions and increasing the skills of minorities and women so that 
they may qualify for higher paying employment. 
 
b.  The contractor will use good faith efforts to incorporate an EEO 
clause into each union agreement to the end that such union will be 
contractually bound to refer applicants without regard to their race, 
color, religion, sex, sexual orientation, gender identity, national 
origin, age, or disability. 
 
c.  The contractor is to obtain information as to the referral practices 
and policies of the labor union except that to the extent such 

information is within the exclusive possession of the labor union 
and such labor union refuses to furnish such information to the 
contractor, the contractor shall so certify to the contracting agency 
and shall set forth what efforts have been made to obtain such 
information. 
 
d.  In the event the union is unable to provide the contractor with a 
reasonable flow of referrals within the time limit set forth in the 
collective bargaining agreement, the contractor will, through 
independent recruitment efforts, fill the employment vacancies 
without regard to race, color, religion, sex, sexual orientation, 
gender identity, national origin, age, or disability; making full 
efforts to obtain qualified and/or qualifiable minorities and women. 
The failure of a union to provide sufficient referrals (even though it 
is obligated to provide exclusive referrals under the terms of a 
collective bargaining agreement) does not relieve the contractor 
from the requirements of this paragraph. In the event the union 
referral practice prevents the contractor from meeting the 
obligations pursuant to Executive Order 11246, as amended, and 
these special provisions, such contractor shall immediately notify 
the contracting agency. 
 
8.  Reasonable Accommodation for Applicants / Employees 

with Disabilities: The contractor must be familiar with the 
requirements for and comply with the Americans with Disabilities 
Act and all rules and regulations established thereunder. Employers 
must provide reasonable accommodation in all employment 
activities unless to do so would cause an undue hardship. 
 
9.  Selection of Subcontractors, Procurement of Materials and 

Leasing of Equipment: The contractor shall not discriminate on 
the grounds of race, color, religion, sex, sexual orientation, gender 
identity, national origin, age, or disability in the selection and 
retention of subcontractors, including procurement of materials and 
leases of equipment. The contractor shall take all necessary and 
reasonable steps to ensure nondiscrimination in the administration 
of this contract. 
 
a.  The contractor shall notify all potential subcontractors, suppliers, 
and lessors of their EEO obligations under this contract. 
 
b.  The contractor will use good faith efforts to ensure subcontractor 
compliance with their EEO obligations. 
 
10.  Assurances Required: 

 
a.  The requirements of 49 CFR Part 26 and the State DOT’s 
FHWA-approved Disadvantaged Business Enterprise (DBE) 
program are incorporated by reference. 
 
b.  The contractor, subrecipient or subcontractor shall not 
discriminate on the basis of race, color, national origin, or sex in the 
performance of this contract. The contractor shall carry out 
applicable requirements of 49 CFR part 26 in the award and 
administration of DOT-assisted contracts. Failure by the contractor 
to carry out these requirements is a material breach of this contract, 
which may result in the termination of this contract or such other 
remedy as the recipient deems appropriate, which may include, but 
is not limited to: 

(1) Withholding monthly progress payments; 
(2) Assessing sanctions; 
(3) Liquidated damages; and/or 
(4) Disqualifying the contractor from future bidding as 

non- responsible. 
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c.  The Title VI and nondiscrimination provisions of U.S. DOT 
Order 1050.2A at Appendixes A and E are incorporated by 
reference.  49 CFR Part 21. 
 
11.  Records and Reports: The contractor shall keep such records 
as necessary to document compliance with the EEO requirements. 
Such records shall be retained for a period of three years following 
the date of the final payment to the contractor for all contract work 
and shall be available at reasonable times and places for inspection 
by authorized representatives of the contracting agency and the 
FHWA. 
 
a.  The records kept by the contractor shall document the following: 
  
(1)  The number and work hours of minority and non- minority 
group members and women employed in each work classification 
on the project; 
 
(2)  The progress and efforts being made in cooperation with 
unions, when applicable, to increase employment opportunities for 
minorities and women; and 
 
(3)  The progress and efforts being made in locating, hiring, 
training, qualifying, and upgrading minorities and women. 
 
b.  The contractors and subcontractors will submit an annual report 
to the contracting agency each July for the duration of the project 
indicating the number of minority, women, and non- minority group 
employees currently engaged in each work classification required 
by the contract work. This information is to be reported on Form 
FHWA-1391. The staffing data should represent the project work 
force on board in all or any part of the last payroll period preceding 
the end of July. If on-the-job training is being required by special 
provision, the contractor will be required to collect and report 
training data. The employment data should reflect the work force 
on board during all or any part of the last payroll period preceding 
the end of July. 
 

III. NONSEGREGATED FACILITIES 
 
This provision is applicable to all Federal-aid construction contracts 
and to all related construction subcontracts of more than $10,000.  
41 CFR 60-1.5. 
 
As prescribed by 41 CFR 60-1.8, the contractor must ensure that 
facilities provided for employees are provided in such a manner that 
segregation on the basis of race, color, religion, sex, sexual 
orientation, gender identity, or national origin cannot result. The 
contractor may neither require such segregated use by written or 
oral policies nor tolerate such use by employee custom. The 
contractor's obligation extends further to ensure that its employees 
are not assigned to perform their services at any location under the 
contractor's control where the facilities are segregated. The term 
"facilities" includes waiting rooms, work areas, restaurants and 
other eating areas, time clocks, restrooms, washrooms, locker 
rooms and other storage or dressing areas, parking lots, drinking 
fountains, recreation or entertainment areas, transportation, and 
housing provided for employees. The contractor shall provide 
separate or single-user restrooms and necessary dressing or sleeping 
areas to assure privacy between sexes. 
 

IV. DAVIS-BACON AND RELATED ACT 

PROVISIONS 
 

This section is applicable to all Federal-aid construction projects 
exceeding $2,000 and to all related subcontracts and lower-tier 
subcontracts (regardless of subcontract size), in accordance with 29 
CFR 5.5. The requirements apply to all projects located within the 
right-of-way of a roadway that is functionally classified as Federal-
aid highway. 23 U.S.C. 113. This excludes roadways functionally 
classified as local roads or rural minor collectors, which are exempt. 
23 U.S.C. 101. 
Where applicable law requires that projects be treated as a project 
on a Federal-aid highway, the provisions of this subpart will apply 
regardless of the location of the project. Examples include: Surface 
Transportation Block Grant Program projects funded under 23 
U.S.C. 133 [excluding recreational trails projects], the Nationally 
Significant Freight and Highway 
  
Projects funded under 23 U.S.C. 117, and National Highway 
Freight Program projects funded under 23 U.S.C. 167. 
 
The following provisions are from the U.S. Department of Labor 
regulations in 29 CFR 5.5 “Contract provisions and related matters” 
with minor revisions to conform to the FHWA- 1273 format and 
FHWA program requirements. 
 
1.  Minimum wages (29 CFR 5.5) 
 
a.  Wage rates and fringe benefits. All laborers and mechanics 
employed or working upon the site of the work (or otherwise 
working in construction or development of the project under a 
development statute), will be paid unconditionally and not less 
often than once a week, and without subsequent deduction or rebate 
on any account (except such payroll deductions as are permitted by 
regulations issued by the Secretary of Labor under the Copeland 
Act (29 CFR part 3)), the full amount of basic hourly wages and 
bona fide fringe benefits (or cash equivalents thereof) due at time 
of payment computed at rates not less than those contained in the 
wage determination of the Secretary of Labor which is attached 
hereto and made a part hereof, regardless of any contractual 
relationship which may be alleged to exist between the contractor 
and such laborers and mechanics. As provided in paragraphs (d) and 
(e) of 29 CFR 5.5, the appropriate wage determinations are effective 
by operation of law even if they have not been attached to the 
contract. Contributions made or costs reasonably anticipated for 
bona fide fringe benefits under the Davis-Bacon Act (40 U.S.C. 
3141(2)(B)) on behalf of laborers or mechanics are considered 
wages paid to such laborers or mechanics, subject to the provisions 
of paragraph 1.e. of this section; also, regular contributions made or 
costs incurred for more than a weekly period (but not less often than 
quarterly) under plans, funds, or programs which cover the 
particular weekly period, are deemed to be constructively made or 
incurred during such weekly period. Such laborers and mechanics 
must be paid the appropriate wage rate and fringe benefits on the 
wage determination for the classification(s) of work actually 
performed, without regard to skill, except as provided in paragraph 
4. of this section. Laborers or mechanics performing work in more 
than one classification may be compensated at the rate specified for 
each classification for the time actually worked therein: Provided, 
That the employer's payroll records accurately set forth the time 
spent in each classification in which work is performed. The wage 
determination (including any additional classifications and wage 
rates conformed under paragraph 1.c. of this section) and the Davis-
Bacon poster (WH–1321) must be posted at all times by the 
contractor and its subcontractors at the site of the work in a 
prominent and accessible place where it can be easily seen by the 
workers. 
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b.  Frequently recurring classifications. (1) In addition to wage and 
fringe benefit rates that have been determined to be prevailing under 
the procedures set forth in 29 CFR part 1, a wage determination may 
contain, pursuant to § 1.3(f), wage and fringe benefit rates for 
classifications of laborers and mechanics for which conformance 
requests are regularly submitted pursuant to paragraph 1.c. of this 
section, provided that: 
 

(i) The work performed by the classification is not 
performed by a classification in the wage determination for which 
a prevailing wage rate has been determined; 
  

(ii) The classification is used in the area by the 
construction industry; and 
 

(iii) The wage rate for the classification bears a 
reasonable relationship to the prevailing wage rates contained in the 
wage determination. 
 
(2) The Administrator will establish wage rates for such 
classifications in accordance with paragraph 1.c.(1)(iii) of this 
section. Work performed in such a classification must be paid at no 
less than the wage and fringe benefit rate listed on the wage 
determination for such classification. 
 
c.  Conformance. (1) The contracting officer must require that any 
class of laborers or mechanics, including helpers, which is not listed 
in the wage determination and which is to be employed under the 
contract be classified in conformance with the wage determination. 
Conformance of an additional classification and wage rate and 
fringe benefits is appropriate only when the following criteria have 
been met: 
 

(i) The work to be performed by the classification 
requested is not performed by a classification in the wage 
determination; and 
 

(ii) The classification is used in the area by the 
construction industry; and 
 

(iii) The proposed wage rate, including any bona fide 
fringe benefits, bears a reasonable relationship to the wage rates 
contained in the wage determination. 
 
(2)  The conformance process may not be used to split, subdivide, 
or otherwise avoid application of classifications listed in the wage 
determination. 
 
(3)  If the contractor and the laborers and mechanics to be employed 
in the classification (if known), or their representatives, and the 
contracting officer agree on the classification and wage rate 
(including the amount designated for fringe benefits where 
appropriate), a report of the action taken will be sent by the 
contracting officer by email to DBAconformance@dol.gov. The 
Administrator, or an authorized representative, will approve, 
modify, or disapprove every additional classification action within 
30 days of receipt and so advise the contracting officer or will notify 
the contracting officer within the 30–day period that additional time 
is necessary. 
 
(4)  In the event the contractor, the laborers or mechanics to be 
employed in the classification or their representatives, and the 
contracting officer do not agree on the proposed classification and 
wage rate (including the amount designated for fringe benefits, 
where appropriate), the contracting officer will, by email to 
DBAconformance@dol.gov, refer the questions, including the 

views of all interested parties and the recommendation of the 
contracting officer, to the Administrator for determination. The 
Administrator, or an authorized representative, will issue a 
determination within 30 days of receipt and so advise the 
contracting officer or will notify the contracting officer within the 
30–day period that additional time is necessary. 
 
(5)  The contracting officer must promptly notify the contractor of 
the action taken by the Wage and Hour Division under paragraphs 
1.c.(3) and (4) of this section. The contractor must furnish a written 
copy of such determination to each affected worker or it must be 
posted as a part of the wage determination. The wage rate (including 
fringe benefits where appropriate) determined pursuant to 
paragraph 1.c.(3) or (4) of this section must be paid to all workers 
performing work in the classification under this contract from the 
first day on which work is performed in the classification. 
 
d.  Fringe benefits not expressed as an hourly rate. Whenever the 
minimum wage rate prescribed in the contract for a class of laborers 
or mechanics includes a fringe benefit which is not expressed as an 
hourly rate, the contractor may either pay the benefit as stated in the 
wage determination or may pay another bona fide fringe benefit or 
an hourly cash equivalent thereof. 
 
e.  Unfunded plans. If the contractor does not make payments to a 
trustee or other third person, the contractor may consider as part of 
the wages of any laborer or mechanic the amount of any costs 
reasonably anticipated in providing bona fide fringe benefits under 
a plan or program, Provided, That the Secretary of Labor has found, 
upon the written request of the contractor, in accordance with the 
criteria set forth in § 5.28, that the applicable standards of the Davis-
Bacon Act have been met. The Secretary of Labor may require the 
contractor to set aside in a separate account assets for the meeting 
of obligations under the plan or program. 
 
f.  Interest. In the event of a failure to pay all or part of the wages 
required by the contract, the contractor will be required to pay 
interest on any underpayment of wages. 
 
2.  Withholding (29 CFR 5.5) 
 
a.  Withholding requirements. The contracting agency may, upon 
its own action, or must, upon written request of an authorized 
representative of the Department of Labor, withhold or cause to be 
withheld from the contractor so much of the accrued payments or 
advances as may be considered necessary to satisfy the liabilities of 
the prime contractor or any subcontractor for the full amount of 
wages and monetary relief, including interest, required by the 
clauses set forth in this section for violations of this contract, or to 
satisfy any such liabilities required by any other Federal contract, 
or federally assisted contract subject to Davis-Bacon labor 
standards, that is held by the same prime contractor (as defined in 
§ 5.2). The necessary funds may be withheld from the contractor 
under this contract, any other Federal contract with the same prime 
contractor, or any other federally assisted contract that is subject to 
Davis-Bacon labor standards requirements and is held by the same 
prime contractor, regardless of whether the other contract was 
awarded or assisted by the same agency, and such funds may be 
used to satisfy the contractor liability for which the funds were 
withheld. In the event of a contractor's failure to pay any laborer or 
mechanic, including any apprentice or helper working on the site of 
the work all or part of the wages required by the contract, or upon 
the contractor's failure to submit the required records as discussed 
in paragraph 3.d. of this section, the contracting agency may on its 
own initiative and after written notice to the contractor, take such 
action as may be necessary to cause the suspension of any further 
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payment, advance, or guarantee of funds until such violations have 
ceased. 
 
b.  Priority to withheld funds. The Department has priority to funds 
withheld or to be withheld in accordance with paragraph 2.a. of this 
section or Section V, paragraph 3.a., or both, over claims to those 
funds by: 
 
(1)  A contractor's surety(ies), including without limitation 
performance bond sureties and payment bond sureties; 
 
(2)  A contracting agency for its reprocurement costs; 
 
(3)  A trustee(s) (either a court-appointed trustee or a U.S. trustee, 
or both) in bankruptcy of a contractor, or a contractor's bankruptcy 
estate; 
 
(4)  A contractor's assignee(s); 
 
(5)  A contractor's successor(s); or 
 
(6)  A claim asserted under the Prompt Payment Act, 31 U.S.C. 
3901–3907. 
 
3.  Records and certified payrolls (29 CFR 5.5) 
 
a.  Basic record requirements (1) Length of record retention. All 
regular payrolls and other basic records must be maintained by the 
contractor and any subcontractor during the course of the work and 
preserved for all laborers and mechanics working at the site of the 
work (or otherwise working in construction or development of the 
project under a development statute) for a period of at least 3 years 
after all the work on the prime contract is completed. 
 
(2) Information required. Such records must contain the name; 
Social Security number; last known address, telephone number, and 
email address of each such worker; each worker's correct 
classification(s) of work actually performed; hourly rates of wages 
paid (including rates of contributions or costs anticipated for bona 
fide fringe benefits or cash equivalents thereof of the types 
described in 40 U.S.C. 3141(2)(B) of the Davis-Bacon Act); daily 
and weekly number of hours actually worked in total and on each 
covered contract; deductions made; and actual wages paid. 
 
(3) Additional records relating to fringe benefits. Whenever the 
Secretary of Labor has found under paragraph 1.e. of this section 
that the wages of any laborer or mechanic include the amount of 
any costs reasonably anticipated in providing benefits under a plan 
or program described in 40 U.S.C. 3141(2)(B) of the Davis-Bacon 
Act, the contractor must maintain records which show that the 
commitment to provide such benefits is enforceable, that the plan 
or program is financially responsible, and that the plan or program 
has been communicated in writing to the laborers or mechanics 
affected, and records which show the costs anticipated or the actual 
cost incurred in providing such benefits. 
 
(4) Additional records relating to apprenticeship. Contractors with 
apprentices working under approved programs must maintain 
written evidence of the registration of apprenticeship programs, the 
registration of the apprentices, and the ratios and wage rates 
prescribed in the applicable programs. 
 
b.  Certified payroll requirements (1) Frequency and method of 

submission. The contractor or subcontractor must submit weekly, 
for each week in which any DBA- or Related Acts- covered work 
is performed, certified payrolls to the contracting 

  
agency. The prime contractor is responsible for the submission of 
all certified payrolls by all subcontractors. A contracting agency or 
prime contractor may permit or require contractors to submit 
certified payrolls through an electronic system, as long as the 
electronic system requires a legally valid electronic signature; the 
system allows the contractor, the contracting agency, and the 
Department of Labor to access the certified payrolls upon request 
for at least 3 years after the work on the prime contract has been 
completed; and the contracting agency or prime contractor permits 
other methods of submission in situations where the contractor is 
unable or limited in its ability to use or access the electronic system. 
 
(2)  Information required. The certified payrolls submitted must set 
out accurately and completely all of the information required to be 
maintained under paragraph 3.a.(2) of this section, except that full 
Social Security numbers and last known addresses, telephone 
numbers, and email addresses must not be included on weekly 
transmittals. Instead, the certified payrolls need only include an 
individually identifying number for each worker ( e.g., the last four 
digits of the worker's Social Security number). The required weekly 
certified payroll information may be submitted using Optional 
Form WH–347 or in any other format desired. Optional Form WH–
347 is available for this purpose from the Wage and Hour Division 
website at https://www.dol.gov/sites/dolgov/files/WHD/ 
legacy/files/wh347/.pdf or its successor website. It is not a violation 
of this section for a prime contractor to require a subcontractor to 
provide full Social Security numbers and last known addresses, 
telephone numbers, and email addresses to the prime contractor for 
its own records, without weekly submission by the subcontractor to 
the contracting agency. 
 
(3)  Statement of Compliance. Each certified payroll submitted must 
be accompanied by a “Statement of Compliance,” signed by the 
contractor or subcontractor, or the contractor's or subcontractor's 
agent who pays or supervises the payment of the persons working 
on the contract, and must certify the following: 
 

(i) That the certified payroll for the payroll period 
contains the information required to be provided under paragraph 
3.b. of this section, the appropriate information and basic records 
are being maintained under paragraph 3.a. of this section, and such 
information and records are correct and complete; 
 

(ii) That each laborer or mechanic (including each helper 
and apprentice) working on the contract during the payroll period 
has been paid the full weekly wages earned, without rebate, either 
directly or indirectly, and that no deductions have been made either 
directly or indirectly from the full wages earned, other than 
permissible deductions as set forth in 29 CFR part 3; and 
 

(iii) That each laborer or mechanic has been paid not less 
than the applicable wage rates and fringe benefits or cash 
equivalents for the classification(s) of work actually performed, as 
specified in the applicable wage determination incorporated into the 
contract. 
 
(4)  Use of Optional Form WH–347. The weekly submission of a 
properly executed certification set forth on the reverse side of 
Optional Form WH–347 will satisfy the requirement for submission 
of the “Statement of Compliance” required by paragraph 3.b.(3) of 
this section. 
  
(5)  Signature. The signature by the contractor, subcontractor, or the 
contractor's or subcontractor's agent must be an original 
handwritten signature or a legally valid electronic signature. 
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(6)  Falsification. The falsification of any of the above certifications 
may subject the contractor or subcontractor to civil or criminal 
prosecution under 18 U.S.C. 1001 and 31 U.S.C. 3729. 
 
(7)  Length of certified payroll retention. The contractor or 
subcontractor must preserve all certified payrolls during the course 
of the work and for a period of 3 years after all the work on the 
prime contract is completed. 
 
c.  Contracts, subcontracts, and related documents. The contractor 
or subcontractor must maintain this contract or subcontract and 
related documents including, without limitation, bids, proposals, 
amendments, modifications, and extensions. The contractor or 
subcontractor must preserve these contracts, subcontracts, and 
related documents during the course of the work and for a period of 
3 years after all the work on the prime contract is completed. 
 
d.  Required disclosures and access (1) Required record disclosures 

and access to workers. The contractor or subcontractor must make 
the records required under paragraphs 3.a. through 3.c. of this 
section, and any other documents that the contracting agency, the 
State DOT, the FHWA, or the Department of Labor deems 
necessary to determine compliance with the labor standards 
provisions of any of the applicable statutes referenced by § 5.1, 
available for inspection, copying, or transcription by authorized 
representatives of the contracting agency, the State DOT, the 
FHWA, or the Department of Labor, and must permit such 
representatives to interview workers during working hours on the 
job. 
 
(2)  Sanctions for non-compliance with records and worker access 

requirements. If the contractor or subcontractor fails to submit the 
required records or to make them available, or refuses to permit 
worker interviews during working hours on the job, the Federal 
agency may, after written notice to the contractor, sponsor, 
applicant, owner, or other entity, as the case may be, that maintains 
such records or that employs such workers, take such action as may 
be necessary to cause the suspension of any further payment, 
advance, or guarantee of funds. Furthermore, failure to submit the 
required records upon request or to make such records available, or 
to permit worker interviews during working hours on the job, may 
be grounds for debarment action pursuant to § 5.12. In addition, any 
contractor or other person that fails to submit the required records 
or make those records available to WHD within the time WHD 
requests that the records be produced will be precluded from 
introducing as evidence in an administrative proceeding under 29 
CFR part 6 any of the required records that were not provided or 
made available to WHD. WHD will take into consideration a 
reasonable request from the contractor or person for an extension of 
the time for submission of records. WHD will determine the 
reasonableness of the request and may consider, among other 
things, the location of the records and the volume of production. 
 
(3)  Required information disclosures. Contractors and 
subcontractors must maintain the full Social Security number and 
last known address, telephone number, and email address of each 
covered worker, and must provide them upon request to the 
contracting agency, the State DOT, the FHWA, the contractor, or 
the Wage and Hour Division of the Department of Labor for 
purposes of an investigation or other compliance action. 
 
4.  Apprentices and equal employment opportunity (29 CFR 5.5) 
 
a.  Apprentices (1) Rate of pay. Apprentices will be permitted to 
work at less than the predetermined rate for the work they perform 

when they are employed pursuant to and individually registered in 
a bona fide apprenticeship program registered with the U.S. 
Department of Labor, Employment and Training Administration, 
Office of Apprenticeship (OA), or with a State Apprenticeship 
Agency recognized by the OA. A person who is not individually 
registered in the program, but who has been certified by the OA or 
a State Apprenticeship Agency (where appropriate) to be eligible 
for probationary employment as an apprentice, will be permitted to 
work at less than the predetermined rate for the work they perform 
in the first 90 days of probationary employment as an apprentice in 
such a program. In the event the OA or a State Apprenticeship 
Agency recognized by the OA withdraws approval of an 
apprenticeship program, the contractor will no longer be permitted 
to use apprentices at less than the applicable predetermined rate for 
the work performed until an acceptable program is approved. 
 
(2)  Fringe benefits. Apprentices must be paid fringe benefits in 
accordance with the provisions of the apprenticeship program. If the 
apprenticeship program does not specify fringe benefits, 
apprentices must be paid the full amount of fringe benefits listed on 
the wage determination for the applicable classification. If the 
Administrator determines that a different practice prevails for the 
applicable apprentice classification, fringe benefits must be paid in 
accordance with that determination. 
 
(3)  Apprenticeship ratio. The allowable ratio of apprentices to 
journeyworkers on the job site in any craft classification must not 
be greater than the ratio permitted to the contractor as to the entire 
work force under the registered program or the ratio applicable to 
the locality of the project pursuant to paragraph 4.a.(4) of this 
section. Any worker listed on a payroll at an apprentice wage rate, 
who is not registered or otherwise employed as stated in paragraph 
4.a.(1) of this section, must be paid not less than the applicable wage 
rate on the wage determination for the classification of work 
actually performed. In addition, any apprentice performing work on 
the job site in excess of the ratio permitted under this section must 
be paid not less than the applicable wage rate on the wage 
determination for the work actually performed. 
 
(4)  Reciprocity of ratios and wage rates. Where a contractor is 
performing construction on a project in a locality other than the 
locality in which its program is registered, the ratios and wage rates 
(expressed in percentages of the journeyworker's hourly rate) 
applicable within the locality in which the construction is being 
performed must be observed. If there is no applicable ratio or wage 
rate for the locality of the project, the ratio and wage rate specified 
in the contractor's registered program must be observed. 
 
b.  Equal employment opportunity. The use of apprentices and 
journeyworkers under this part must be in conformity with the equal 
employment opportunity requirements of Executive Order 11246, 
as amended, and 29 CFR part 30. 
 
c.  Apprentices and Trainees (programs of the U.S. DOT). 
 
Apprentices and trainees working under apprenticeship and skill 
training programs which have been certified by the Secretary of 
Transportation as promoting EEO in connection with Federal-aid 
highway construction programs are not subject to the requirements 
of paragraph 4 of this Section IV. 23 CFR 230.111(e)(2). The 
straight time hourly wage rates for apprentices and trainees under 
such programs will be established by the particular programs. The 
ratio of apprentices and trainees to journeyworkers shall not be 
greater than permitted by the terms of the particular program. 
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5.  Compliance with Copeland Act requirements. The contractor 
shall comply with the requirements of 29 CFR part 3, which are 
incorporated by reference in this contract as provided in 29 CFR 
5.5. 
 
6.  Subcontracts. The contractor or subcontractor must insert 
FHWA-1273 in any subcontracts, along with the applicable wage 
determination(s) and such other clauses or contract modifications 
as the contracting agency may by appropriate instructions require, 
and a clause requiring the subcontractors to include these clauses 
and wage determination(s) in any lower tier subcontracts. The 
prime contractor is responsible for the compliance by any 
subcontractor or lower tier subcontractor with all the contract 
clauses in this section. In the event of any violations of these 
clauses, the prime contractor and any subcontractor(s) responsible 
will be liable for any unpaid wages and monetary relief, including 
interest from the date of the underpayment or loss, due to any 
workers of lower-tier subcontractors, and may be subject to 
debarment, as appropriate.  29 CFR 5.5. 
 
7.  Contract termination: debarment.  A breach of the contract 
clauses in 29 CFR 5.5 may be grounds for termination of the 
contract, and for debarment as a contractor and a subcontractor as 
provided in 29 CFR 5.12. 
 
8.  Compliance with Davis-Bacon and Related Act 

requirements. All rulings and interpretations of the Davis- Bacon 
and Related Acts contained in 29 CFR parts 1, 3, and 5 are herein 
incorporated by reference in this contract as provided in 29 CFR 
5.5. 
 
9.  Disputes concerning labor standards. As provided in 29 CFR 
5.5, disputes arising out of the labor standards provisions of this 
contract shall not be subject to the general disputes clause of this 
contract. Such disputes shall be resolved in accordance with the 
procedures of the Department of Labor set forth in 29 CFR parts 5, 
6, and 7. Disputes within the meaning of this clause include disputes 
between the contractor (or any of its subcontractors) and the 
contracting agency, the U.S. Department of Labor, or the employees 
or their representatives. 
 
10.  Certification of eligibility. a. By entering into this contract, 
the contractor certifies that neither it nor any person or firm who 
has an interest in the contractor's firm is a person or firm ineligible 
to be awarded Government contracts by virtue of 40 U.S.C. 3144(b) 
or § 5.12(a). 
  
b.  No part of this contract shall be subcontracted to any person or 
firm ineligible for award of a Government contract by virtue of 40 
U.S.C. 3144(b) or § 5.12(a). 
 
c.  The penalty for making false statements is prescribed in the U.S. 
Code, Title 18 Crimes and Criminal Procedure, 18 U.S.C. 1001. 
 
11.  Anti-retaliation. It is unlawful for any person to discharge, 
demote, intimidate, threaten, restrain, coerce, blacklist, harass, or in 
any other manner discriminate against, or to cause any person to 
discharge, demote, intimidate, threaten, restrain, coerce, blacklist, 
harass, or in any other manner discriminate against, any worker or 
job applicant for: 
 
a.  Notifying any contractor of any conduct which the worker 
reasonably believes constitutes a violation of the DBA, Related 
Acts, this part, or 29 CFR part 1 or 3; 
 

b.  Filing any complaint, initiating or causing to be initiated any 
proceeding, or otherwise asserting or seeking to assert on behalf of 
themselves or others any right or protection under the DBA, Related 
Acts, this part, or 29 CFR part 1 or 3; 
 
c.  Cooperating in any investigation or other compliance action, or 
testifying in any proceeding under the DBA, Related Acts, this part, 
or 29 CFR part 1 or 3; or 
 
d.  Informing any other person about their rights under the DBA, 
Related Acts, this part, or 29 CFR part 1 or 3. 
 
 

V.  CONTRACT WORK HOURS AND 

SAFETY STANDARDS ACT 
 
Pursuant to 29 CFR 5.5(b), the following clauses apply to any 
Federal-aid construction contract in an amount in excess of 
$100,000 and subject to the overtime provisions of the Contract 
Work Hours and Safety Standards Act. These clauses shall be 
inserted in addition to the clauses required by 29 CFR 5.5(a) or 29 
CFR 4.6. As used in this paragraph, the terms laborers and 
mechanics include watchpersons and guards. 
 
1.  Overtime requirements. No contractor or subcontractor 
contracting for any part of the contract work which may require or 
involve the employment of laborers or mechanics shall require or 
permit any such laborer or mechanic in any workweek in which he 
or she is employed on such work to work in excess of forty hours 
in such workweek unless such laborer or mechanic receives 
compensation at a rate not less than one and one-half times the basic 
rate of pay for all hours worked in excess of forty hours in such 
workweek.  29 CFR 5.5. 
 
2.  Violation; liability for unpaid wages; liquidated damages. In 
the event of any violation of the clause set forth in paragraph 1. of 
this section the contractor and any subcontractor responsible 
therefor shall be liable for the unpaid wages and interest from the 
date of the underpayment. In addition, such contractor and 
subcontractor shall be liable to the United States (in the case of work 
done under contract for the District of Columbia or a territory, to 
such District or to such territory), for liquidated damages. Such 
liquidated damages shall be computed with respect to each 
individual laborer or mechanic, including watchpersons and guards, 
employed in violation of the clause set forth in paragraph 1. of this 
section, in the sum currently provided in 29 CFR 5.5(b)(2)* for each 
calendar day on which such individual was required or permitted to 
work in excess of the standard workweek of forty hours without 
payment of the overtime wages required by the clause set forth in 
paragraph 1. of this section. 
 
* $31 as of January 15, 2023 (See 88 FR 88 FR 2210) as may be 
adjusted annually by the Department of Labor, pursuant to the 
Federal Civil Penalties Inflation Adjustment Act of 1990. 
 
3.  Withholding for unpaid wages and liquidated damages 

 
a.  Withholding process. The FHWA or the contracting agency may, 
upon its own action, or must, upon written request of an authorized 
representative of the Department of Labor, withhold or cause to be 
withheld from the contractor so much of the accrued payments or 
advances as may be considered necessary to satisfy the liabilities of 
the prime contractor or any subcontractor for any unpaid wages; 
monetary relief, including interest; and liquidated damages required 
by the clauses set forth in this section on this contract, any other 
Federal contract with the same prime contractor, or any other 
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federally assisted contract subject to the Contract Work Hours and 
Safety Standards Act that is held by the same prime contractor (as 
defined in § 5.2). The necessary funds may be withheld from the 
contractor under this contract, any other Federal contract with the 
same prime contractor, or any other federally assisted contract that 
is subject to the Contract Work Hours and Safety Standards Act and 
is held by the same prime contractor, regardless of whether the other 
contract was awarded or assisted by the same agency, and such 
funds may be used to satisfy the contractor liability for which the 
funds were withheld. 
 
b.  Priority to withheld funds. The Department has priority to funds 
withheld or to be withheld in accordance with Section IV paragraph 
2.a. or paragraph 3.a. of this section, or both, over claims to those 
funds by: 
 
(1)  A contractor's surety(ies), including without limitation 
performance bond sureties and payment bond sureties; 
 
(2)  A contracting agency for its reprocurement costs; 
 
(3)  A trustee(s) (either a court-appointed trustee or a U.S. trustee, 
or both) in bankruptcy of a contractor, or a contractor's bankruptcy 
estate; 
 
(4)  A contractor's assignee(s); 
 
(5)  A contractor's successor(s); or 
 
(6)  A claim asserted under the Prompt Payment Act, 31 U.S.C. 
3901–3907. 
 
4.  Subcontracts. The contractor or subcontractor must insert in any 
subcontracts the clauses set forth in paragraphs 1. through 5. of this 
section and a clause requiring the subcontractors to include these 
clauses in any lower tier subcontracts. The prime contractor is 
responsible for compliance by any subcontractor or lower tier 
subcontractor with the clauses set forth in paragraphs 1. through 5. 
In the event of any violations of these clauses, the prime contractor 
and any subcontractor(s) responsible will be liable for any unpaid 
wages and monetary relief, including interest from the date of the 
underpayment or loss, due to any workers of lower- tier 
subcontractors, and associated liquidated damages and may be 
subject to debarment, as appropriate. 
 
5.  Anti-retaliation. It is unlawful for any person to discharge, 
demote, intimidate, threaten, restrain, coerce, blacklist, harass, or in 
any other manner discriminate against, or to cause any person to 
discharge, demote, intimidate, threaten, restrain, coerce, blacklist, 
harass, or in any other manner discriminate against, any worker or 
job applicant for: 
 
a.  Notifying any contractor of any conduct which the worker 
reasonably believes constitutes a violation of the Contract Work 
Hours and Safety Standards Act (CWHSSA) or its implementing 
regulations in this part; 
 
b.  Filing any complaint, initiating or causing to be initiated any 
proceeding, or otherwise asserting or seeking to assert on behalf of 
themselves or others any right or protection under CWHSSA or this 
part; 
 
c.  Cooperating in any investigation or other compliance action, or 
testifying in any proceeding under CWHSSA or this part; or 
 

d.  Informing any other person about their rights under CWHSSA 
or this part. 
 
 

VI.  SUBLETTING OR ASSIGNING THE 

CONTRACT 
 
This provision is applicable to all Federal-aid construction contracts 
on the National Highway System pursuant to 23 CFR 635.116. 
 
1.  The contractor shall perform with its own organization contract 
work amounting to not less than 30 percent (or a greater percentage 
if specified elsewhere in the contract) of the total original contract 
price, excluding any specialty items designated by the contracting 
agency. Specialty items may be performed by subcontract and the 
amount of any such specialty items performed may be deducted 
from the total original contract price before computing the amount 
of work required to be performed by the contractor's own 
organization (23 CFR 635.116). 
 
a.  The term “perform work with its own organization” in paragraph 
1 of Section VI refers to workers employed or leased by the prime 
contractor, and equipment owned or rented by the prime contractor, 
with or without operators. Such term does not include employees or 
equipment of a subcontractor or lower tier subcontractor, agents of 
the prime contractor, or any other assignees. The term may include 
payments for the costs of hiring leased employees from an 
employee leasing firm meeting all relevant Federal and State 
regulatory requirements. Leased employees may only be included 
in this term if the prime contractor meets all of the following 
conditions: (based on longstanding interpretation) 
 
(1)  the prime contractor maintains control over the supervision of 
the day-to-day activities of the leased employees; 
 
(2)  the prime contractor remains responsible for the quality of the 
work of the leased employees; 
  
(3)  the prime contractor retains all power to accept or exclude 
individual employees from work on the project; and 
 
(4)  the prime contractor remains ultimately responsible for the 
payment of predetermined minimum wages, the submission of 
payrolls, statements of compliance and all other Federal regulatory 
requirements. 
 
b.  "Specialty Items" shall be construed to be limited to work that 
requires highly specialized knowledge, abilities, or equipment not 
ordinarily available in the type of contracting organizations 
qualified and expected to bid or propose on the contract as a whole 
and in general are to be limited to minor components of the overall 
contract. 23 CFR 635.102. 
 
2.  Pursuant to 23 CFR 635.116(a), the contract amount upon which 
the requirements set forth in paragraph (1) of Section VI is 
computed includes the cost of material and manufactured products 
which are to be purchased or produced by the contractor under the 
contract provisions. 
 
3.  Pursuant to 23 CFR 635.116(c), the contractor shall furnish 
(a) a competent superintendent or supervisor who is employed by 
the firm, has full authority to direct performance of the work in 
accordance with the contract requirements, and is in charge of all 
construction operations (regardless of who performs the work) and 
(b) such other of its own organizational resources (supervision, 
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management, and engineering services) as the contracting officer 
determines is necessary to assure the performance of the contract. 
 
4.  No portion of the contract shall be sublet, assigned or otherwise 
disposed of except with the written consent of the contracting 
officer, or authorized representative, and such consent when given 
shall not be construed to relieve the contractor of any responsibility 
for the fulfillment of the contract.  Written consent will be given 
only after the contracting agency has assured that each subcontract 
is evidenced in writing and that it contains all pertinent provisions 
and requirements of the prime contract. (based on long- standing 
interpretation of 23 CFR 635.116). 
 
5.  The 30-percent self-performance requirement of paragraph 
(1) is not applicable to design-build contracts; however, contracting 
agencies may establish their own self-performance requirements.  
23 CFR 635.116(d). 
 

VII.  SAFETY: ACCIDENT PREVENTION 
 
This provision is applicable to all Federal-aid construction contracts 
and to all related subcontracts. 
 
1.  In the performance of this contract the contractor shall comply 
with all applicable Federal, State, and local laws governing safety, 
health, and sanitation (23 CFR Part 635). The contractor shall 
provide all safeguards, safety devices and protective equipment and 
take any other needed actions as it determines, or as the contracting 
officer may determine, to be reasonably necessary to protect the life 
and health of employees on the job and the safety of the public and 
to protect property in connection with the performance of the work 
covered by the contract. 23 CFR 635.108. 
 
2.  It is a condition of this contract, and shall be made a condition 
of each subcontract, which the contractor enters into pursuant to this 
contract, that the contractor and any subcontractor shall not permit 
any employee, in performance of the contract, to work in 
surroundings or under conditions which are unsanitary, hazardous 
or dangerous to his/her health or safety, as determined under 
construction safety and health standards (29 CFR Part 1926) 
promulgated by the Secretary of Labor, in accordance with Section 
107 of the Contract Work Hours and Safety Standards Act (40 
U.S.C. 3704).  29 CFR 1926.10. 
 
3.  Pursuant to 29 CFR 1926.3, it is a condition of this contract that 
the Secretary of Labor or authorized representative thereof, shall 
have right of entry to any site of contract performance to inspect or 
investigate the matter of compliance with the construction safety 
and health standards and to carry out the duties of the Secretary 
under Section 107 of the Contract Work Hours and Safety 
Standards Act (40 U.S.C. 3704). 
 

VIII.  FALSE STATEMENTS CONCERNING 

HIGHWAY PROJECTS 
 
This provision is applicable to all Federal-aid construction contracts 
and to all related subcontracts. 
 
In order to assure high quality and durable construction in 
conformity with approved plans and specifications and a high 
degree of reliability on statements and representations made by 
engineers, contractors, suppliers, and workers on Federal- aid 
highway projects, it is essential that all persons concerned with the 
project perform their functions as carefully, thoroughly, and 
honestly as possible. Willful falsification, distortion, or 

misrepresentation with respect to any facts related to the project is 
a violation of Federal law. To prevent any misunderstanding 
regarding the seriousness of these and similar acts, Form FHWA-
1022 shall be posted on each Federal-aid highway project (23 CFR 
Part 635) in one or more places where it is readily available to all 
persons concerned with the project: 
 
18 U.S.C. 1020 reads as follows: 
 
"Whoever, being an officer, agent, or employee of the United 
States, or of any State or Territory, or whoever, whether a person, 
association, firm, or corporation, knowingly makes any false 
statement, false representation, or false report as to the character, 
quality, quantity, or cost of the material used or to be used, or the 
quantity or quality of the work performed or to be performed, or the 
cost thereof in connection with the submission of plans, maps, 
specifications, contracts, or costs of construction on any highway or 
related project submitted for approval to the Secretary of 
Transportation; or 
 
Whoever knowingly makes any false statement, false 
representation, false report or false claim with respect to the 
character, quality, quantity, or cost of any work performed or to be 
performed, or materials furnished or to be furnished, in connection 
with the construction of any highway or related project approved by 
the Secretary of Transportation; or 
 
Whoever knowingly makes any false statement or false 
representation as to material fact in any statement, certificate, or 
report submitted pursuant to provisions of the Federal-aid Roads 
Act approved July 11, 1916, (39 Stat. 355), as amended and 
supplemented; 
 
Shall be fined under this title or imprisoned not more than 5 years 
or both." 
  

IX.  IMPLEMENTATION OF CLEAN AIR 

ACT AND FEDERAL WATER POLLUTION 

CONTROL ACT (42 U.S.C. 7606; 2 CFR 

200.88; EO 11738) 
 
This provision is applicable to all Federal-aid construction contracts 
in excess of $150,000 and to all related subcontracts. 48 CFR 2.101; 
2 CFR 200.327. 
 
By submission of this bid/proposal or the execution of this contract 
or subcontract, as appropriate, the bidder, proposer, Federal-aid 
construction contractor, subcontractor, supplier, or vendor agrees to 
comply with all applicable standards, orders or regulations issued 
pursuant to the Clean Air Act (42 U.S.C. 7401-7671q) and the 
Federal Water Pollution Control Act, as amended (33 U.S.C. 1251-
1387). Violations must be reported to the Federal Highway 
Administration and the Regional Office of the Environmental 
Protection Agency. 2 CFR Part 200, Appendix II. 
 
The contractor agrees to include or cause to be included the 
requirements of this Section in every subcontract, and further agrees 
to take such action as the contracting agency may direct as a means 
of enforcing such requirements. 2 CFR 200.327. 
 

X. CERTIFICATION REGARDING 

DEBARMENT, SUSPENSION, 

INELIGIBILITY AND VOLUNTARY 

EXCLUSION 
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This provision is applicable to all Federal-aid construction 
contracts, design-build contracts, subcontracts, lower-tier 
subcontracts, purchase orders, lease agreements, consultant 
contracts or any other covered transaction requiring FHWA 
approval or that is estimated to cost $25,000 or more – as defined 
in 2 CFR Parts 180 and 1200. 2 CFR 180.220 and 
1200.220. 
 
1.  Instructions for Certification – First Tier Participants: 

 
a.  By signing and submitting this proposal, the prospective first tier 
participant is providing the certification set out below. 
 
b.  The inability of a person to provide the certification set out below 
will not necessarily result in denial of participation in this covered 
transaction. The prospective first tier participant shall submit an 
explanation of why it cannot provide the certification set out below. 
The certification or explanation will be considered in connection 
with the department or agency's determination whether to enter into 
this transaction. However, failure of the prospective first tier 
participant to furnish a certification or an explanation shall 
disqualify such a person from participation in this transaction. 2 
CFR 180.320. 
 
c.  The certification in this clause is a material representation of fact 
upon which reliance was placed when the contracting agency 
determined to enter into this transaction. If it is later determined that 
the prospective participant knowingly rendered an erroneous 
certification, in addition to other remedies available to the Federal 
Government, the contracting agency may terminate this transaction 
for cause of default. 2 CFR 180.325. 
 
d.  The prospective first tier participant shall provide immediate 
written notice to the contracting agency to whom this proposal is 
submitted if any time the prospective first tier participant learns that 
its certification was erroneous when submitted or has become 
erroneous by reason of changed circumstances.  2 CFR 180.345 and 
180.350. 
  
e.  The terms "covered transaction," "debarred," "suspended," 
"ineligible," "participant," "person," "principal," and "voluntarily 
excluded," as used in this clause, are defined in 2 CFR Parts 180, 
Subpart I, 180.900-180.1020, and 1200. “First Tier Covered 
Transactions” refers to any covered transaction between a recipient 
or subrecipient of Federal funds and a participant (such as the prime 
or general contract). “Lower Tier Covered Transactions” refers to 
any covered transaction under a First Tier Covered Transaction 
(such as subcontracts). “First Tier Participant” refers to the 
participant who has entered into a covered transaction with a 
recipient or subrecipient of Federal funds (such as the prime or 
general contractor). “Lower Tier Participant” refers any participant 
who has entered into a covered transaction with a First Tier 
Participant or other Lower Tier Participants (such as subcontractors 
and suppliers). 
 
f.  The prospective first tier participant agrees by submitting this 
proposal that, should the proposed covered transaction be entered 
into, it shall not knowingly enter into any lower tier covered 
transaction with a person who is debarred, suspended, declared 
ineligible, or voluntarily excluded from participation in this covered 
transaction, unless authorized by the department or agency entering 
into this transaction.  2 CFR 180.330. 
 
g.  The prospective first tier participant further agrees by submitting 
this proposal that it will include the clause titled "Certification 

Regarding Debarment, Suspension, Ineligibility and Voluntary 
Exclusion-Lower Tier Covered Transactions," provided by the 
department or contracting agency, entering into this covered 
transaction, without modification, in all lower tier covered 
transactions and in all solicitations for lower tier covered 
transactions exceeding the $25,000 threshold. 2 CFR 
180.220 and 180.300. 
 
h.  A participant in a covered transaction may rely upon a 
certification of a prospective participant in a lower tier covered 
transaction that is not debarred, suspended, ineligible, or voluntarily 
excluded from the covered transaction, unless it knows that the 
certification is erroneous. 2 CFR 180.300; 180.320, and 180.325.  
A participant is responsible for ensuring that its principals are not 
suspended, debarred, or otherwise ineligible to participate in 
covered transactions. 2 CFR 180.335.  To verify the eligibility of its 
principals, as well as the eligibility of any lower tier prospective 
participants, each participant may, but is not required to, check the 
System for Award Management website (https://www.sam.gov/). 2 
CFR 180.300, 180.320, and 180.325. 
 
i.  Nothing contained in the foregoing shall be construed to require 
the establishment of a system of records in order to render in good 
faith the certification required by this clause. The knowledge and 
information of the prospective participant is not required to exceed 
that which is normally possessed by a prudent person in the ordinary 
course of business dealings. 
 
j.  Except for transactions authorized under paragraph (f) of these 
instructions, if a participant in a covered transaction knowingly 
enters into a lower tier covered transaction with a person who is 
suspended, debarred, ineligible, or voluntarily excluded from 
participation in this transaction, in addition to other remedies 
available to the Federal Government, the department or agency may 
terminate this transaction for cause or default.  2 CFR 180.325. 
 
* * * * * 
  
2.  Certification Regarding Debarment, Suspension, 

Ineligibility and Voluntary Exclusion – First Tier Participants: 

 
a.  The prospective first tier participant certifies to the best of its 
knowledge and belief, that it and its principals: 
 
(1)  Are not presently debarred, suspended, proposed for debarment, 
declared ineligible, or voluntarily excluded from participating in 
covered transactions by any Federal department or agency, 2 CFR 
180.335;. 
 
(2)  Have not within a three-year period preceding this proposal 
been convicted of or had a civil judgment rendered against them for 
commission of fraud or a criminal offense in connection with 
obtaining, attempting to obtain, or performing a public (Federal, 
State, or local) transaction or contract under a public transaction; 
violation of Federal or State antitrust statutes or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of 
records, making false statements, or receiving stolen property, 2 
CFR 180.800; 
 
(3)  Are not presently indicted for or otherwise criminally or civilly 
charged by a governmental entity (Federal, State or local) with 
commission of any of the offenses enumerated in paragraph (a)(2) 
of this certification, 2 CFR 180.700 and 180.800; and 
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(4)  Have not within a three-year period preceding this 
application/proposal had one or more public transactions (Federal, 
State or local) terminated for cause or default. 2 CFR 180.335(d). 
 
(5)  Are not a corporation that has been convicted of a felony 
violation under any Federal law within the two-year period 
preceding this proposal (USDOT Order 4200.6 implementing 
appropriations act requirements); and 
 
(6)  Are not a corporation with any unpaid Federal tax liability that 
has been assessed, for which all judicial and administrative 
remedies have been exhausted, or have lapsed, and that is not being 
paid in a timely manner pursuant to an agreement with the authority 
responsible for collecting the tax liability (USDOT Order 4200.6 
implementing appropriations act requirements). 
 
b.  Where the prospective participant is unable to certify to any of 
the statements in this certification, such prospective participant 
should attach an explanation to this proposal. 2 CFR 180.335 and 
180.340. 
 
* * * * * 
 
3.  Instructions for Certification - Lower Tier Participants: 

 
(Applicable to all subcontracts, purchase orders, and other lower 
tier transactions requiring prior FHWA approval or estimated to 
cost $25,000 or more - 2 CFR Parts 180 and 1200).  2 CFR 180.220 
and 1200.220. 
 
a.  By signing and submitting this proposal, the prospective lower 
tier participant is providing the certification set out below. 
 
b.  The certification in this clause is a material representation of fact 
upon which reliance was placed when this transaction was entered 
into. If it is later determined that the prospective lower tier 
participant knowingly rendered an erroneous certification, in 
addition to other remedies available to the Federal Government, the 
department, or agency with which this transaction originated may 
pursue available remedies, including suspension and/or debarment. 
 
c.  The prospective lower tier participant shall provide immediate 
written notice to the person to which this proposal is submitted if at 
any time the prospective lower tier participant learns that its 
certification was erroneous by reason of changed circumstances.  2 
CFR 180.365. 
 
d.  The terms "covered transaction," "debarred," "suspended," 
"ineligible," "participant," "person," "principal," and "voluntarily 
excluded," as used in this clause, are defined in 2 CFR Parts 180, 
Subpart I, 180.900 – 180.1020, and 1200. You may contact the 
person to which this proposal is submitted for assistance in 
obtaining a copy of those regulations. “First Tier Covered 
Transactions” refers to any covered transaction between a recipient 
or subrecipient of Federal funds and a participant (such as the prime 
or general contract). “Lower Tier Covered Transactions” refers to 
any covered transaction under a First Tier Covered Transaction 
(such as subcontracts). “First Tier Participant” refers to the 
participant who has entered into a covered transaction with a 
recipient or subrecipient of Federal funds (such as the prime or 
general contractor). “Lower Tier Participant” refers any participant 
who has entered into a covered transaction with a First Tier 
Participant or other Lower Tier Participants (such as subcontractors 
and suppliers). 
 

e.  The prospective lower tier participant agrees by submitting this 
proposal that, should the proposed covered transaction be entered 
into, it shall not knowingly enter into any lower tier covered 
transaction with a person who is debarred, suspended, declared 
ineligible, or voluntarily excluded from participation in this covered 
transaction, unless authorized by the department or agency with 
which this transaction originated. 2 CFR 1200.220 and 1200.332. 
 
f.  The prospective lower tier participant further agrees by 
submitting this proposal that it will include this clause titled 
"Certification Regarding Debarment, Suspension, Ineligibility and 
Voluntary Exclusion-Lower Tier Covered Transaction," without 
modification, in all lower tier covered transactions and in all 
solicitations for lower tier covered transactions exceeding the 
$25,000 threshold. 2 CFR 180.220 and 1200.220. 
 
g.  A participant in a covered transaction may rely upon a 
certification of a prospective participant in a lower tier covered 
transaction that is not debarred, suspended, ineligible, or voluntarily 
excluded from the covered transaction, unless it knows that the 
certification is erroneous. A participant is responsible for ensuring 
that its principals are not suspended, debarred, or otherwise 
ineligible to participate in covered transactions. To verify the 
eligibility of its principals, as well as the eligibility of any lower tier 
prospective participants, each participant may, but is not required 
to, check the System for Award Management website 
(https://www.sam.gov/), which is compiled by the General Services 
Administration. 2 CFR 180.300, 180.320, 180.330, and 180.335. 
 
h.  Nothing contained in the foregoing shall be construed to require 
establishment of a system of records in order to render in good faith 
the certification required by this clause. The knowledge and 
information of participant is not required to exceed that which is 
normally possessed by a prudent person in the ordinary course of 
business dealings. 
 
i.  Except for transactions authorized under paragraph e of these 
instructions, if a participant in a covered transaction knowingly 
enters into a lower tier covered transaction with a person who is 
suspended, debarred, ineligible, or voluntarily excluded from 
participation in this transaction, in addition to other remedies 
available to the Federal Government, the department or agency with 
which this transaction originated may pursue available remedies, 
including suspension and/or debarment.  2 CFR 180.325. 
 
* * * * * 
 
4.  Certification Regarding Debarment, Suspension, 

Ineligibility and Voluntary Exclusion--Lower Tier 

Participants: 

 
a.  The prospective lower tier participant certifies, by submission of 
this proposal, that neither it nor its principals: 
 
(1)  is presently debarred, suspended, proposed for debarment, 
declared ineligible, or voluntarily excluded from participating in 
covered transactions by any Federal department or agency, 2 CFR 
180.355; 
 
(2)  is a corporation that has been convicted of a felony violation 
under any Federal law within the two-year period preceding this 
proposal (USDOT Order 4200.6 implementing appropriations act 
requirements); and 
 
(3)  is a corporation with any unpaid Federal tax liability that has 
been assessed, for which all judicial and administrative remedies 
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have been exhausted, or have lapsed, and that is not being paid in a 
timely manner pursuant to an agreement with the authority 
responsible for collecting the tax liability. (USDOT Order 4200.6 
implementing appropriations act requirements) 
 
b.  Where the prospective lower tier participant is unable to certify 
to any of the statements in this certification, such prospective 
participant should attach an explanation to this proposal. 
 
* * * * * 
 

XI.  CERTIFICATION REGARDING USE OF 

CONTRACT FUNDS FOR LOBBYING 
 
This provision is applicable to all Federal-aid construction contracts 
and to all related subcontracts which exceed 
$100,000.  49 CFR Part 20, App. A. 
 
1.  The prospective participant certifies, by signing and submitting 
this bid or proposal, to the best of his or her knowledge and belief, 
that: 
 
a.  No Federal appropriated funds have been paid or will be paid, 
by or on behalf of the undersigned, to any person for influencing or 
attempting to influence an officer or employee of any Federal 
agency, a Member of Congress, an officer or employee of Congress, 
or an employee of a Member of Congress in connection with the 
awarding of any Federal contract, the making of any Federal grant, 
the making of any Federal loan, the entering into of any cooperative 
agreement, and the extension, continuation, renewal, amendment, 
or modification of any Federal contract, grant, loan, or cooperative 
agreement. 
 
b.  If any funds other than Federal appropriated funds have been 
paid or will be paid to any person for influencing or attempting to 
influence an officer or employee of any Federal agency, a Member 
of Congress, an officer or employee of Congress, or an employee 
of a Member of Congress in connection with this Federal contract, 
grant, loan, or cooperative agreement, the undersigned shall 
complete and submit Standard Form-LLL, "Disclosure Form to 
Report Lobbying," in accordance with its instructions. 
 
2.  This certification is a material representation of fact upon which 
reliance was placed when this transaction was made or entered into. 
Submission of this certification is a prerequisite for making or 
entering into this transaction imposed by 31 
U.S.C. 1352. Any person who fails to file the required certification 
shall be subject to a civil penalty of not less than 
$10,000 and not more than $100,000 for each such failure. 
 
3.  The prospective participant also agrees by submitting its bid or 
proposal that the participant shall require that the language of this 
certification be included in all lower tier subcontracts, which exceed 
$100,000 and that all such recipients shall certify and disclose 
accordingly. 
 

XII.  USE OF UNITED STATES-FLAG 

VESSELS: 
 
This provision is applicable to all Federal-aid construction 
contracts, design-build contracts, subcontracts, lower-tier 
subcontracts, purchase orders, lease agreements, or any other 
covered transaction.  46 CFR Part 381. 
 

This requirement applies to material or equipment that is acquired 
for a specific Federal-aid highway project. 46 CFR 
381.7. It is not applicable to goods or materials that come into 
inventories independent of an FHWA funded-contract. 
 
When oceanic shipments (or shipments across the Great Lakes) are 
necessary for materials or equipment acquired for a specific 
Federal-aid construction project, the bidder, proposer, contractor, 
subcontractor, or vendor agrees: 
 
1.  To utilize privately owned United States-flag commercial 
vessels to ship at least 50 percent of the gross tonnage (computed 
separately for dry bulk carriers, dry cargo liners, and tankers) 
involved, whenever shipping any equipment, material, or 
commodities pursuant to this contract, to the extent such vessels are 
available at fair and reasonable rates for United States-flag 
commercial vessels. 46 CFR 381.7. 
 
2.  To furnish within 20 days following the date of loading for 
shipments originating within the United States or within 30 working 
days following the date of loading for shipments originating outside 
the United States, a legible copy of a rated, ‘on-board’ commercial 
ocean bill-of-lading in English for each shipment of cargo described 
in paragraph (b)(1) of this section to both the Contracting Officer 
(through the prime contractor in the case of subcontractor bills-of-
lading) and to the Office of Cargo and Commercial Sealift (MAR-
620), Maritime Administration, Washington, DC 20590. (MARAD 
requires copies of the ocean carrier's (master) bills of lading, 
certified onboard, dated, with rates and charges. These bills of 
lading may contain business sensitive information and therefore 
may be submitted directly to MARAD by the Ocean Transportation 
Intermediary on behalf of the contractor). 46 CFR 381.7. 
  
ATTACHMENT A - EMPLOYMENT AND MATERIALS 

PREFERENCE FOR APPALACHIAN DEVELOPMENT 

HIGHWAY SYSTEM OR APPALACHIAN LOCAL ACCESS 

ROAD CONTRACTS (23 CFR 633, Subpart B, Appendix B) This 
provision is applicable to all Federal-aid projects funded under the 
Appalachian Regional Development Act of 1965. 
 
1.  During the performance of this contract, the contractor 
undertaking to do work which is, or reasonably may be, done as on-
site work, shall give preference to qualified persons who regularly 
reside in the labor area as designated by the DOL wherein the 
contract work is situated, or the subregion, or the Appalachian 
counties of the State wherein the contract work is situated, except: 
 
a.  To the extent that qualified persons regularly residing in the area 
are not available. 
 
b.  For the reasonable needs of the contractor to employ supervisory 
or specially experienced personnel necessary to assure an efficient 
execution of the contract work. 
 
c.  For the obligation of the contractor to offer employment to 
present or former employees as the result of a lawful collective 
bargaining contract, provided that the number of nonresident 
persons employed under this subparagraph (1c) shall not exceed 20 
percent of the total number of employees employed by the 
contractor on the contract work, except as provided in subparagraph 
(4) below. 
 
2. The contractor shall place a job order with the State Employment 
Service indicating (a) the classifications of the laborers, mechanics 
and other employees required to perform the contract work, (b) the 
number of employees required in each classification, (c) the date on 
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which the participant estimates such employees will be required, 
and (d) any other pertinent information required by the State 
Employment Service to complete the job order form. The job order 
may be placed with the State Employment Service in writing or by 
telephone. If during the course of the contract work, the information 
submitted by the contractor in the original job order is substantially 
modified, the participant shall promptly notify the State 
Employment Service. 
 
3.  The contractor shall give full consideration to all qualified job 
applicants referred to him by the State Employment Service. The 
contractor is not required to grant employment to any job applicants 
who, in his opinion, are not qualified to perform the classification 
of work required. 
 
4.  If, within one week following the placing of a job order by the 
contractor with the State Employment Service, the State 
Employment Service is unable to refer any qualified job applicants 
to the contractor, or less than the number requested, the State 
Employment Service will forward a certificate to the contractor 
indicating the unavailability of applicants. Such certificate shall be 
made a part of the contractor's permanent project records. Upon 
receipt of this certificate, the contractor may employ persons who 
do not normally reside in the labor area to fill positions covered by 
the certificate, notwithstanding the provisions of subparagraph (1c) 
above. 
 
5.  The provisions of 23 CFR 633.207(e) allow the contracting 
agency to provide a contractual preference for the use of mineral 
resource materials native to the Appalachian region. 
 
6.  The contractor shall include the provisions of Sections 1 through 
4 of this Attachment A in every subcontract for work which is, or 
reasonably may be, done as on-site work. 
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Replace section 7-1.11C with: (2024 Caltrans SSP) 

FEMALE AND MINORITY GOALS (Required Federal Language) 

To comply with Section II, "Nondiscrimination," of "Required Contract Provisions Federal-Aid 
Construction Contracts," the following female and minority utilization goals for Federal-aid construction 
contracts and subcontracts that exceed $10,000. 
 
The nationwide goal for female utilization is 6.9 percent. 
 
The goals for minority utilization [45 Fed Reg 65984 (10/3/1980)] are as follows: 
 

MINORITY UTILIZATION GOALS 

 
 Economic Area Goal 

(Percent) 
 

174  Redding CA:  

Non-SMSA Counties:  

CA Lassen; CA Modoc; CA Plumas; CA Shasta; CA Siskiyou; CA Tehema  

 

6.8 

175  Eureka, CA  

Non-SMSA Counties:  

CA Del Norte; CA Humboldt; CA Trinity  

 

6.6 

176  San Francisco-Oakland-San Jose, CA:  

SMSA Counties:  

7120 Salinas-Seaside-Monterey, CA  

CA Monterey  

7360 San Francisco-Oakland  

CA Alameda; CA Contra Costa; CA Marin; CA San Francisco; CA San Mateo  

7400 San Jose, CA  

CA Santa Clara, CA  

7485 Santa Cruz, CA  

CA Santa Cruz  

7500 Santa Rosa  

CA Sonoma  

8720 Vallejo-Fairfield-Napa, CA  

CA Napa; CA Solano  

Non-SMSA Counties:  

CA Lake; CA Mendocino; CA San Benito  

 

 

 

28.9 

 

25.6 

 

19.6 

 

14.9 

 

9.1 

 

17.1 

 

23.2 

177  Sacramento, CA:  

SMSA Counties:  

6920 Sacramento, CA  

CA Placer; CA Sacramento; CA Yolo  

Non-SMSA Counties  

CA Butte; CA Colusa; CA El Dorado; CA Glenn; CA Nevada; CA Sierra; CA Sutter; CA 

Yuba  

 

 

 

16.1 

 

14.3 

178  Stockton-Modesto, CA:  

SMSA Counties:  

5170 Modesto, CA  

CA Stanislaus  

8120 Stockton, CA  

CA San Joaquin  

Non-SMSA Counties  

CA Alpine; CA Amador; CA Calaveras; CA Mariposa; CA Merced; CA Toulumne  

 

 

12.3 

 

24.3 

 

19.8 

179  Fresno-Bakersfield, CA  

SMSA Counties:  

0680 Bakersfield, CA  

CA Kern  

2840 Fresno, CA  

 

 

19.1 

 

26.1 
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CA Fresno  

Non-SMSA Counties: 

CA Kings; CA Madera; CA Tulare  

 

23.6 

180  

 
 
 
 
 

 

Los Angeles, CA:  

SMSA Counties:  

0360 Anaheim-Santa Ana-Garden Grove, CA  

CA Orange  

4480 Los Angeles-Long Beach, CA  

CA Los Angeles  

6000 Oxnard-Simi Valley-Ventura, CA  

CA Ventura  

6780 Riverside-San Bernardino-Ontario, CA  

CA Riverside; CA San Bernardino  

7480 Santa Barbara-Santa Maria-Lompoc, CA  

CA Santa Barbara  

Non-SMSA Counties  

CA Inyo; CA Mono; CA San Luis Obispo  

 

 

11.9 

 

28.3 

 

21.5 

 

19.0 

 

19.7 

 

24.6 

181  San Diego, CA:  

SMSA Counties  

7320 San Diego, CA  

CA San Diego  

Non-SMSA Counties  

CA Imperial  

 

 

16.9 

 

18.2 

 
 

For the last full week of July during which work is performed under the contract, the prime contractor and 
each non material-supplier subcontractor with a subcontract of $10,000 or more must complete Form 
FHWA PR-1391 (Appendix C to 23 CFR 230).  Submit the forms by August 15. 
  

Replace section 7-1.11D Training with: 

FEDERAL TRAINEE PROGRAM (Required Federal Language) 

For the Federal training program, the number of trainees or apprentices is 0 (zero).  

 

This section applies if a number of trainees or apprentices is shown on the Notice to Bidders.  
 

As part of the prime contractor’s equal opportunity affirmative action program, provide on-the-job training 
to develop full journeymen in the types of trades or job classifications involved. 
  
The prime contractor has primary responsibility for meeting this training requirement.  
 

If the prime contractor subcontracts a contract part, they shall determine how many trainees or apprentices 
are to be trained by the subcontractor.  Include these training requirements in each subcontract. 
  
Where feasible, 25 percent of apprentices or trainees in each occupation must be in their 1st year of 
apprenticeship or training. 
 
Distribute the number of apprentices or trainees among the work classifications on the basis of the prime 
contractor’s needs and the availability of journeymen in the various classifications within a reasonable 
recruitment area. 
 
Before starting work, the prime contractor shall submit to the County of Humboldt: 
 

1. Number of apprentices or trainees to be trained for each classification 
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2. Training program to be used 

 
3. Training starting date for each classification 

 
The prime contractor shall obtain the County of Humboldt approval for this submitted information before 
the prime contractor starts work.  The County of Humboldt credits the prime contractor for each apprentice 
or trainee the prime contractor employs on the job who is currently enrolled or becomes enrolled in an 
approved program. 
 
The primary objective of this section is to train and upgrade minorities and women toward journeyman 
status.  The prime contractor shall make every effort to enroll minority and women apprentices or trainees, 
such as conducting systematic and direct recruitment through public and private sources likely to yield 
minority and women apprentices or trainees, to the extent they are available within a reasonable 
recruitment area and show that they have made the efforts.  In making these efforts, the prime contractor 
shall not discriminate against any applicant for training. 
 
The prime contractor shall not employ as an apprentice or trainee an employee: 
 

1. In any classification in which the employee has successfully completed a training course leading 
to journeyman status or in which the employee has been employed as a journeyman 

 
2. Who is not registered in a program approved by the US Department of Labor, Bureau of 

Apprenticeship and Training 
 
The prime contractor shall ask the employee if the employee has successfully completed a training course 
leading to journeyman status or has been employed as a journeyman.  The prime contractor’s records must 
show the employee's answers to the questions. 
 
In the training program, the prime contractor shall establish the minimum length and training type for each 
classification.  The County of Humboldt and FHWA approves a program if one of the following is met: 
 

1. It is calculated to: 
 

 Meet your equal employment opportunity responsibilities 
 
 Qualify the average apprentice or trainee for journeyman status in the classification 

involved by the end of the training period 
 
2. It is registered with the U.S. Department of Labor, Bureau of Apprenticeship and Training, 

and it is administered in a way consistent with the equal employment responsibilities of 
Federal-aid highway construction contracts 

 
The prime contractor shall obtain the State's approval for their training program before they start work 
involving the classification covered by the program. 
 
The prime contractor shall provide training in the construction crafts, not in clerk-typist or secretarial-type 
positions.  Training is allowed in lower level management positions such as office engineers, estimators, 
and timekeepers if the training is oriented toward construction applications.  Training is allowed in the 
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laborer classification if significant and meaningful training is provided and approved by the division office. 
Off-site training is an integral part of an approved training program and does not make up a 
significant part of the overall training. 

The County of Humboldt reimburses the prime contractor 80 cents per hour of training given an employee 
on this contract under an approved training program:  

1. For on-site training

2. For off-site training if the apprentice or trainee is currently employed on a Federal-aid project
and prime contractor does at least one of the following:

a. Contribute to the cost of the training

b. Provide the instruction to the apprentice or trainee

c. Pay the apprentice's or trainee's wages during the off-site training period

3. If the prime contractor complies with this section.

Each apprentice or trainee must: 

1. Begin training on the project as soon as feasible after the start of work involving the
apprentice's or trainee's skill

2. Remain on the project as long as training opportunities exist in the apprentice's or trainee's
work classification or until the apprentice or trainee has completed the training program

Furnish the apprentice or trainee a: 

1. Copy of the training plan approved by the U.S, Department of Labor or a training plan for
trainees approved by both Caltrans and FHWA

2. Certification showing the type and length of training satisfactorily completed

Maintain records and submit reports documenting contractor’s performance under this section. 

^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^ 
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