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May 11, 2022

The campaign for District Attorney has recently suggested that candidates have different views on the issue of prosecutors having confidential communications with witnesses.  I therefore consider this a good time for me to explain my straightforward position on the issue: prosecutors should not have confidential communications with witnesses in cases they’re prosecuting.  

Prosecutors have an obligation to disclose information to the defense that is exculpatory (information that tends to clear someone of guilt). Experienced prosecutors recognize the impossibility of predicting what direction the defense in a given case may ultimately take, which consequently makes determining what information will become exculpatory impossible.  For example, a seemingly meaningless comment by a confidential witness about the color of a car observed at the scene of a crime could later become relevant if a defense witness at trial claims to have observed the same thing, because the comment by the confidential witness would add credibility to the testimony of the defense witness.  Because observations seemingly irrelevant to either side can turn out to be crucial, the best practice is for prosecutors to simply turn over all evidence in their cases and let the defense determine its use. This practice ensures that every defendant has a fair opportunity to present all the information that could prove their innocence.
Multiple legal authorities clearly set forth the obligation of prosecutors to share exculpatory information. The California Model Rules of Professional Conduct Rule 3.8 states that a prosecutor shall, “make timely disclosure to the defense of all evidence or information known to the prosecutor that the prosecutor knows or reasonably should know tends to negate the guilt of the accused, mitigate the offense, or mitigate the sentence, except when the prosecutor is relieved of this responsibility by a protective order of the tribunal.” The comment to this rule explains that a prosecutor has the responsibility of a minister of justice and not simply that of an advocate.  It further states the disclosure obligations are not limited to evidence or information that is material as defined in Brady v Maryland (1963) 373 U.S. 83, the foundational case which establishes these rights as part of the constitutional principle of due process. 
What might happen if during a trial a prosecutor learns they have exculpatory information gained through a confidential communication?  One solution would involve the prosecutor taking the witness stand to share the information.  But that would require another prosecutor to immediately get up to speed on a case unfamiliar to them and participate in someone else’s trial at the expense of their own work.  Ethical standards outlined in California Model Rules of Professional Conduct Rule 3.7 disapprove of attorneys acting as witnesses in their own cases. 
In another possible outcome, the judge could simply dismiss the case for late disclosure of evidence.  Humboldt County judges have dismissed cases for late discovery when the D.A.’s Office had no control over the timing of the disclosure; therefore, we should anticipate dismissals in cases where the prosecutor actually causes the late discovery. 
Finally, should any failure by a prosecutor to disclose exculpatory information become known, they will face sanctions from the California State Bar and possibly have their license to practice law revoked.
In contrast to confidential communications by prosecutors, confidential communications between police officers and witnesses can be both valuable in investigations and also ethical, because California law explicitly authorizes police officers to speak with confidential informants to further their investigations.  Whenever confidential information becomes relevant in a case, those officers are available to serve as witnesses.  But prosecutors and police officers have different roles.  “Off the record” communications between prosecutors and witnesses call into question the prosecutor’s respect for the rule of law and can lead to problems including immediate dismissal of cases.  That’s why attorneys in the Humboldt District Attorney’s Office – and effective, ethical prosecutors everywhere – don’t engage in the practice. 
