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INTRODUCTION

Appellant Citizens for a Better Eureka (CEB or Appellant) challenges
action taken by Respondent City of Eureka and Eureka City Council
(collectively, Respondent) in April 2023 to (1) declare an existing, heavily
utilized downtown public parking lot located at the intersection of 5th and D
streets (the Property) in the City of Eureka as surplus government property
and (2) authorize the reduction or removal of public parking from the
Property without complying with the California Environmental Quality Act
(CEQA) (Pub. Resources Code, § 21000 et seq.; Cal. Code Regs., tit. 14, §
15000 et seq. [Guidelines]). (Agreed Statement Exhibits Volume 1, page
14.)! The “Project” challenged by CEB in this action is Respondent’s
decision to declare the Property surplus government property and to
authorize the reduction or removal of public parking from the Property.

Notwithstanding CEB’s timely challenge to Respondent’s action
(underlying action filed May 5, 2023), subsequently, and entirely separately
from its decision to declare the Property surplus government property,
Respondent awarded the right to develop the Property to the Wiyot Tribe
(Tribe) in July 2023. (AS EX 2:358.) CEB did not challenge Respondent’s
award of development rights to the Tribe. CEB challenges only Respondent’s
compliance with CEQA related to its first, distinct decision in April 2023 to
declare the Property as surplus government property and to authorize the
reduction or removal of public parking from the Property.

On February 9, 2024, nearly eight months after commencement of the
underlying action, the Tribe appeared specially to move the trial court to

dismiss the entire action for nonjoinder. (AS EX 2:343.) The Tribe argued

! Citations to Exhibits to the Agreed Statement are hereafter denoted as “AS
EX [volume number]:[page number]”.
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that it is a necessary and indispensable party under Code of Civil Procedure
(CCP) section 389, and as such was required to be joined to the action. (AS
EX 2:359-361.) The Tribe also argued that it enjoys sovereign immunity as
a federally recognized tribe, and as such, cannot be joined. (AS EX 2:361-
362.)

After a hearing on the Tribe’s motion to dismiss, the Humboldt
County Superior Court entered an order dismissing the action. (AS EX

1:007.) This appeal follows.

STATEMENT OF APPEALABILITY

This appeal is from the judgment of the Humboldt County Superior
Court and is appealable pursuant to CCP section 904.1 subdivision (a)(1).

STATEMENT OF FACTS

I. Factual Background

A. The Project

On April 4, 2023, Respondent declared the Property, an existing,
heavily utilized downtown public parking lot located at the intersection of
5th and D streets in the City of Eureka as surplus government property and
authorized the reduction or removal of public parking from the Property.
(Agreed Statement, p. 3; AS EX 1:14.) The Property was (and is) a heavily
utilized off-street public parking lot that was purchased with funds from an
assessment on the City’s central business district. (AS EX 1:068-069.) For
this reason, the City must decide to reduce or remove public parking from
the Property in a public hearing process. (AS EX 1:069.)

Respondent acknowledged that the decision to declare property
surplus, and the subsequent lease or sale of that property, constitutes a
“project” under CEQA. (AS EX 1:069.) Respondent also acknowledged that

the purpose of its action was to facilitate the development of affordable
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housing on the Property. (AS EX 1:069.) Respondent, however, determined
that the Project qualified for the Class 12 Surplus Government Property
exemption from CEQA. (AS EX 1:16.) Respondent did not articulate in any
of its meeting materials how the Class 12 exemption was applicable despite
Respondent’s predetermined objective to redevelop the Property into
housing, and Respondent did not file a CEQA Notice of Exemption in
connection with the foregoing decisions.

For clarity, the “Project” subject to challenge in this action is
Respondent’s decision on April 4, 2023 to declare the Property surplus and
to authorize the reduction or removal of public parking from the Property for
the purpose of redevelopment into affordable housing under a Class 12
exemption from CEQA.

B. Award of Development Rights to the Tribe

On July 18, 2023, after a public hearing, Respondent identified the
Tribe as the “preferred proposer” and awarded development rights to the
Property to the Tribe. (AS EX 2:357-358; 388-389.) Respondent filed a
CEQA Notice of Exemption relating to its award of development rights to
the Wiyot on July 19, 2023. (AS EX 2:374-386.) Respondent’s July 18 action
did not convey the Property to the Tribe, rather, Respondent authorized the
City Manager to “proceed with a Memorandum of Agreement” with the
Tribe. (AS EX 2:389.)

In this regard, Respondent and the Tribe did not enter into the
Memorandum of Agreement until November 2023. (AS EX 2:392))
Importantly, the Memorandum of Agreement does not transfer ownership of
the Property to the Tribe. Instead, the agreement describes the parties’ intent
to “outline the roles, responsibilities, and goals of the Parties” and the Parties’
“dedication” to redevelopment of the Property and a future transfer of the
Property to the Tribe. (AS EX 2:393.)

/17

Document received by the CA 1st District Court of Appeal.



II. Procedural Background

On May 5, 2023, CEB filed a Verified Petition for Writ of Mandate
and Complaint for Declaratory and Injunctive Relief and Attorneys’ Fees
(Petition) challenging Respondent’s decision to declare the Property surplus
and to authorize the reduction or removal of public parking from the Property
for the purpose of redevelopment into affordable housing and failure to
comply with CEQA before making that decision. (AS EX 1:012.) CEB
asserted two causes of action alleging violations under CEQA and seeking
declaratory and injunctive relief. The Petition names as respondents and
defendants the City of Eureka and the City of Eureka City Council. (AS EX
1:012.)

On February 9, 2024, more than eight months after CEB filed its
Petition, the filed Tribe Motion to Dismiss (Motion). In the Motion, the Tribe,
as noted, argues that it is a necessary and indispensable party under CCP
section 389, and as such was required to be joined to the action. (AS EX
2:359-361.) The Tribe also argued that it enjoys sovereign immunity as a
federally recognized tribe, and as such, cannot be joined. (AS EX 2:361-362.)

The Motion was heard on March 11, 2024 before the Honorable John
T. Feeney of the Humboldt County Superior Court. (AS EX 1:007.) While
Judge Feeney promised to provide a written statement of his decision, he did
not, and instead filed a perfunctory order of dismissal three days later on
March 14, 2024. (AS EX 1:007.) CEB thereafter timely filed this appeal.

On appeal, therefore, is not a trial court decision on the propriety of
Respondent’s decisions regarding the underlying Project, but rather solely
whether the Tribe is a necessary or indispensable party in this action pursuant
to Code of Civil Procedure section 389.

/17
/17
/17
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STANDARD OF REVIEW

There are no undisputed facts in this action and the only issues on
appeal are matters of law. As such, the standard of review is de novo. (See
Ghirardo v. Antonioli (1994) 8 Cal.4th 791, 799 as modified on denial of
reh'g (Feb. 2, 1995).)

ARGUMENT

I. The Tribe’s Sovereign Immunity Is Not At Issue In This Case.
CEB does not disagree with the Tribe’s description of the basic
parameters of tribal sovereign immunity. (See AS EX 2361-362 [Motion
5:21-36, 6:1-21]%) “The doctrine of tribal immunity, which recognizes the
sovereignty of Indian tribes and seeks to preserve their autonomy, protects
tribes from suits in federal and state courts”. (Wichita and Alffiliated Tribes
of Oklahoma v. Hodel (1986) 788 F.2d 765, 772 (Wichita); see Lawrence v.
Barona Valley Ranch Resort & Casino (2007) 153 Cal.App.4th 1364, 1368.)

However, this case is not a lawsuit against the Tribe. This case is a

CEQA petition against Respondent for an action that occurred more than
three months before Respondent awarded development rights to the Property
to the Tribe. And again, this action does not challenge Respondent’s award
of development rights to the Tribe. (See AS EX 1:014 [Petition].)

As shown below, this appeal turns on the fact that the Tribe is neither
a necessary nor indispensable party to CEB’s action challenging
Respondent’s approval of the Project in April 2023. In making this argument,
we are guided by on-point, controlling authority, People ex rel. Lungren v.
Community Redevelopment Agency (1997) 56 Cal.App.4th 868 (Lungren),

discussed in detail below.

2 References to the Tribe’s Memorandum of Points and Authorities In

Support of Motion to Dismiss are cited as “Motion [page number]:[line
number]”.
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II. The Tribe Is Neither A Necessary Nor Indispensable Party.

A.  People ex rel. Lungren v. Comm’ty Redevelopment Agency

The lower court should have denied the Tribe’s Motion consistent
with Lungren, supra, 56 Cal.App.4th 868. The Tribe, for its part, did not cite
to Lungren in their Motion, even though it is controlling authority and
involves facts strikingly similar to those in the case at hand. In Lungren, the
Fourth District denied a motion to dismiss filed by a tribe and a local agency
in an action challenging the local agency’s approval of an agreement with the

tribe. As stated by the court, “[a]t the threshold, tribal immunity does not

extend to barring suit against a third, non-immune party solely because the

effect of a judgment against the third party will be felt by the tribe.” (Lungren,

at p. 879.) There is no split of authority on this question.

The facts in Lungren are as follows:

The City of Palm Springs Redevelopment Agency entered into a
development agreement with a tribe to develop a gaming casino. (Lungren,
supra, 56 Cal.App.4th at p. 870.) The agreement contemplated certain
property transactions between the tribe and the public agency, including
conveyance of land from the public agency to the tribe. The public agency
and tribe also entered into a Memorandum of Understanding (MOU)
regarding the deal. (/d. at p. 871.)

The California Attorney General (CAG) filed a complaint against the
public agency and the tribe seeking to invalidate the agreement between the
two as in conflict with the laws of California relating to gambling, among
other things. (/d. at p. 873.)

The tribe filed a motion to quash service on the basis of sovereign

immunity, and the public agency similarly filed a demurrer seeking dismissal

10
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on the ground that the tribe was an indispensable party, and the CAG could
not join the tribe because of the tribe’s sovereign immunity. (/bid.)

The Lungren court analyzed the foregoing through the rubric of CCP
section 389, as follows:

With respect to section 389(a), the court determined that complete
relief could be afforded in the tribe’s absence — the court could either uphold
the public agency-tribe agreement or strike down the agreement, regardless
of whether the tribe was a party to the lawsuit. (/d. at pp. 876-877.)

The court acknowledged that the tribe had an interest in the action.
(Lungren, supra, 56 Cal.App.4th at p. 877.) However, the court focused on
the fact that the action challenged the legality of the public agency’s
underlying agreement to relinquish City-owned property; the CAG did not
challenge the action of the tribe in entering into the agreement itself. (/bid.)
The court further held that a ruling in the case “would primarily address the
scope of the Agency’s authority and only incidentally would adjudicate the
interests of the Tribe in the contract.” (Id. at p. 879, citing Wichita, supra,
788 F. 2d at p. 771 [“At the threshold, tribal immunity does not extend to
barring suit against a third, non-immune party solely because the effect of
the judgment against the third party will be felt by the tribe”].)

Notwithstanding, the court determined that the tribe was a proper
party to be added to the action and was therefore a “necessary” party under
CCP section 389(a). (Lungren, supra, 56 Cal.App.4th at p. 879.) The court
then proceeded to analyze CCP section 389(b) to determine whether the tribe
was also indispensable.

In its analysis, the court distinguished as inapposite both Beresford
Neighborhood Assn. v. City of San Mateo (1989) 207 Cal.App.3d 1180
(Beresford) and Sierra Club, Inc. v. California Coastal Com. (1979) 95
Cal.App.3d 495 (Sierra Club), both cases that the Tribe cited in support of

11
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their Motion. (Lungren, supra, 56 Cal.App.4th at p. 880-881; see AS EX
2:360, 363 [Motion 4:4-9; 7:18-27].)

The court then contemplated the policy implications of the public
agency’s and tribe’s arguments — local entities would be immunized from
court review in real property deals with tribes — and concluded that the
“public rights” exception to traditional joinder rules applies because of the
public’s interest in obtaining some level of review of the underlying public
agency action. (Lungren, supra, 56 Cal.App.4th at pp. 882-883.)

The court next determined that an adequate judgment could be
rendered in the tribe’s absence. “Although it is undeniable that the Tribe
would be affected by the outcome of the court’s decision on the issue, the
presence or absence of the Tribe would not appear to have any direct impact
on resolution of the legal issues themselves.” (Lungren, supra, 56
Cal.App.4th at p. 883.)

Lastly, the court considered the adequacy of the remedy available to
the plaintiff if the action were to be dismissed for nonjoinder. The court was
strongly persuaded by the fact that if the action were dismissed, there would
be no remedy available to the CAG. (Lungren, supra, 56 Cal. App.4th at pp.
883-884.)

Based on the foregoing analysis, the court denied the tribe’s and
public agency’s motions to dismiss. (/d. at pp. 884-885.)

B. CCP Section 389 Analysis In Light Of Lungren.

The case before the Court here bears a strong similarity to that in
Lungren, except that the action being challenged is even further removed
from the Tribe than was the contract at issue from the tribe in Lungren. Below
we show that the Tribe is neither a necessary nor an indispensable party to

this action under CCP section 389, following the guidance of Lungren.

12
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1. The Tribe Is Not A Necessary Party.

The Lungren court began its analysis by examining whether the tribe
in that case was “necessary” within the meaning of CCP section 389(a).
(Lungren, supra, 56 Cal.App.4th at pp. 876-877.)

CCP section 389(a)(1). With respect to section 389(a)(1), the Lungren

court concluded that complete relief could be afforded in the tribe’s absence.
(Lungren, supra, 56 Cal.App.4th at p. 876.) The same is true here. CEB’s
CEQA claims against Respondent concerning Respondent’s April 4, 2023
decision to reduce or remove parking from the 5th and D Streets parking lot
(the Property) can be fully adjudicated in the Tribe’s absence. To use the
example provided by Lungren, this is not a case where a party not before the
court owns some unspecified interest in property which precludes a final
determination of the interests held in that property by those who do appear
as parties. (Id. at pp. 876-877.) Here, the Tribe does not own the Property and
does not have a leasehold interest in the Property.

CEB challenges Respondent’s compliance with CEQA when it
decided to surplus the Property and reduce or remove parking from the
Property despite the fact that the Property had been purchased for use as a
public parking with funds provided by downtown businesses. The Tribe was
not named in any of Respondent’s public documents associated with that
decision (see AS EX 1:059-065 [April 4, 2023 agenda]; AS EX 1:067-070
[staff report]). In fact, there is no legal connection between the Project
challenged in this action and Respondent’s subsequent selection of the Tribe
as the preferred developer of the Property — the court could set aside the
former action without disturbing the latter. The Tribe is irrelevant to the
Court’s power to afford relief requested by CEB in the Petition.

CCP section 389(a)(2). Concerning section 389(a)(2), the Lungren

court conceded that the tribe had an interest in the action given that

invalidation of the agreement at issue would prevent the tribe from moving

13
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forward with the contemplated project, but concluded that the tribe’s interests
would be adequately represented by the public agency. (Lungren, supra, 56
Cal.App.4th at p. 877.) Notwithstanding, the court still concluded that the
tribe was a “necessary” party almost entirely on the basis of the tribe’s status
as a party to the contract being challenged. (/d. at pp. 877-878.)

Here, the Tribe has no interest to be protected in the case at hand.
CEB’s Petition implicates Respondent’s compliance with procedures
necessary to remove or reduce parking from a parking lot that was funded
through taxes on local businesses (see AS EX 1:015, 069), and compliance
with CEQA (AS EX 1:016). Neither issue involves the Tribe, and if the Tribe
were to participate in that litigation, like the tribe in Lungren, its participation
would be limited to establishing that Respondent complied with the
procedures necessary to reduce or remove parking from the Property,
complied with the procedures necessary to declare the Property surplus, and
complied with CEQA. (See Lungren, supra, 56 Cal. App.4th at p. 877.) In so
doing, the Tribe’s efforts “would duplicate that of the [Respondent] and
would be adequately represented by the [Respondent] in the present
litigation. (/bid.)

Second, unlike in Lungren, the present action does not challenge
Respondent’s award of development rights to the Tribe. The Tribe claims that
they are a necessary party “because the Tribe is identified as the real party in
interest in the City’s Notice of Exemption for the Project.” (AS EX 2:360
[Motion 4:21-26].) This is false — Respondent did not file a Notice of

Exemption for the approval that is challenged in the present action — the April

4, 2023 decision to reduce or remove parking from the 5th and D Streets
parking lot. Respondent did file a Notice of Exemption identifying the Tribe
for their subsequent July 18, 2023 award of development rights, but the
action before the Court does not challenge the July 18 award decision. The

parties to this appeal, including the Tribe, acknowledged this fact in their

14
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Agreed Statement: “Petitioner did not file an action challenging
Respondent’s award of development rights for the 5th and D Streets parking
lot to the Tribe, and Petitioner’s action only related to the City’s action on
April 4, 2023.” (Agreed Statement, p. 3.) For this reason, the Tribe is not a
real party in interest to the present action.

To summarize the foregoing, (1) complete relief can be provided in
the present case in the Tribe’s absence; (2) the Tribe does not have an interest
in the action that cannot be adequately represented by Respondent; and (3)
the Tribe is not a real party in interest under CEQA in the present case. The
Tribe is not a “necessary” party under CCP section 389(a).

2. The Tribe Is Not An Indispensable Party.

The leading case concerning indispensable parties in the CEQA
context is Save Berkeley'’s Neighborhoods v. Regents of the University of
California (2021) 70 Cal.App.5th 705 (Save Berkeley). At issue was the
petitioner’s failure to timely serve its petition on certain entities that were
slated to develop, build, and manage student housing. In that case, the court
first makes clear that “[n]othing in section 21167.6.5(a) states an action
against a lead agency must be dismissed for failure to properly name and
serve the real parties in interest”. (Save Berkeley, p. 717.) To the extent that
section 21167.6.5(a) requires a petitioner to timely serve real parties in
interest, if not name them, that requirement applies only to those real parties
in interest meeting the criteria specified in that subsection (i.e., “the person
or persons identified by the public agency in its [Notice of Determination or
Notice of Exemption], or, if no notice is filed, the person or persons in
subdivision (b) or (c) of Section 21065, as reflected in the agency’s record of
proceedings for the project that is the subject of an action or proceeding

brought pursuant to Section 21167, 21168, or 21168.5”). (/bid.)

15
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Second, the court outlined that in cases where a necessary party has
not been timely joined, courts must apply the equitable balancing test under
section 389(b) to determine whether the party is indispensable, specifically:

(1) to what extent a judgment rendered in the person’s absence might
be prejudicial to him or those already parties;

(2) the extent to which, by protective provisions in the judgment, by
the shaping of relief, or other measures, the prejudice can be lessened or
avoided;

(3) whether a judgment rendered in the person’s absence will be
adequate; and

(4) whether the plaintiff or cross-complainant will have an adequate
remedy if the action is dismissed for nonjoinder.

(Save Berkeley, supra, 70 Cal.App.5th at pp. 718-719; Code Civ. Proc., §
389, subd. (b.)
CCP section 389(b)(1) - Prejudice. With respect to the first of the

section 389(b) factors, the Tribe claims that a decision granting CEB’s
Petition would “severely hinder[]” the Tribe’s ability to acquire the 5th and
D Streets parking lot from Respondent, would “create doubt” about the
redevelopment, and would “likely impede” the Tribe’s ability to secure grant
funds. (AS EX 2:363, 364 [Motion 7:27, 8:1-3].) The Tribe seems to rely on
Sierra Club in support of their argument. (AS EX 2:364 [Motion 8:3-6].)
The tribe in Lungren also cited to Sierra Club, and the Lungren court
distinguished that case. As explained in Lungren, Sierra Club involved a
petitioner’s failure to name as a real party in interest the developer to whom
the challenged approval had been issued, and given that the object of the
challenge was to set aside the developer’s permits, the court determined that
the developer was an indispensable party. (Lungren, supra, 56 Cal.App.4th
at pp. 880-881.) In distinguishing Sierra Club from the case before it, the

Lungren court noted that the case not only involved a challenge to the

16
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particular agreement between the public agency and the tribe, but also the
“broader claim that the Agency exceeded its authority in entering into the
DDA with the Tribe.” (/d. at p. 881.)

No such nuanced analysis is required here. The case before the Court
does not challenge Respondent’s July 18, 2023 award of development rights
to the Tribe. (See AS EX 1:013, 014 [Petition].) The case at hand only
challenges Respondent’s compliance with CEQA when it decided on April 4,
2023 to reduce or remove parking from the Property. (/bid.; see also Agreed
Statement, p. 3.)

The potential “prejudices” claimed by the Tribe — “hindrance”,
“doubt”, and “impedance” (AS EX 2:363, 364) are all speculative at best,
and certainly do not measure up to the prejudice felt by the tribe in Lungren,
which was invalidation of their agreement with the public agency and loss of
the project. (Lungren, supra, 56 Cal.App.4th at p. 877.) Importantly, the
Tribe here does not argue that a decision on the merits in CEB’s favor would
result in the invalidation of Respondent’s development rights award or the
subsequent Memorandum of Understanding between Respondent and the
Tribe. The fact is that such a result is not within the scope of the Court’s
authority in light of the present action. It is true that a decision in CEB’s favor
could be “felt” by the Tribe in some way, but as established in both Lungren
and Wichita, that is insufficient to establish a tribe as an indispensable party.
(Wichita, supra, 788 F.2d at p. 772; Lungren, supra, 56 Cal.App.4th at p.
879.) The Tribe has failed to show that it would be prejudiced by a decision
rendered in their absence.

However, even if the Tribe might be prejudiced, the same “public
rights” exception to traditional joinder rules that the Lungren court
recognized apply equally here. The Lungren court took issue with the fact
that, if it accepted the arguments presented by the public agency and the tribe,

the “effect will be to immunize any local entity from court review of transfers

17
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of publicly owned real property to Indian tribes.” (Lungren, supra, 56
Cal.App.4th at p. 881.) The court held that “the interest the public has in
obtaining some level of review of the actions of the Agency in transferring
property and placing it beyond the reach of the state’s police power is
sufficiently important that it provides and exception to the general
application” of CCP 389. (/d. at p. 882.)

In their Motion, the Tribe evidences no qualms about acknowledging
that if their Motion is granted, Petitioner may be left with no remedy at all as
respects Respondent’s violation of CEQA in connection with its April 4, 2023
decision to reduce or remove parking from the 5th and D Streets parking lot.
(AS EX 2:367 [Motion 11:4-13].) This is exactly the problem addressed by
the Lungren court, and which the court found to be unacceptable. CEB has
an interest in obtaining review of Respondent’s actions, and consequently the
“public rights” exception recognized by Lungren applies here.

CCP section 389(b)(2) — Avoidance of Prejudice. Concerning the

avoidance of prejudice, the Tribe claims that “there are no feasible options
for shaping the relief in this case to lessen or avoid the impact to the Wiyot
Tribe.” (AS EX 2:364 [Motion 8:11-12].) There are two problems with this
claim. The first is that it assumes as fact something that the Tribe has not at
all established — that it would be impacted in any meaningful way by a
decision on the merits in CEB’s favor. The Tribe has not shown that this
Court has the power to undo Respondent’s development rights award or the
subsequent Memorandum of Understanding between Respondent and the
Tribe nor that such a result would necessarily and inevitably follow a
decision in CEB’s favor in this case.

The second problem with the Tribe’s claim is that it directly conflicts
with Lungren. As noted, the tribe in Lungren would be directly impacted by
an unfavorable decision — the case at issue challenged the agreement between

the public agency and the tribe, and so an adverse decision would directly

18
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invalidate that agreement and prevent the tribe from moving forward with its
project. (Lungren, supra, 56 Cal.App.4th at p. 877.) Despite this direct
impact (i.e., prejudice), the Lungren court concluded that the potential
prejudice to the tribe was outweighed by the public’s interest in obtaining
review of the public agency’s action — the “public rights” exception. (/d. at
pp. 882-883.)

Here, however, the present action does not challenge Respondent’s
award of development rights to the Tribe nor the subsequent Memorandum
of Understanding between the two. (See Agreed Statement, p. 3.) The Court
has no power to invalidate either. If the Lungren court was able to find that
the tribe in that case was not an indispensable party despite the direct impact
of an adverse ruling, there can be little question that the Tribe is not
indispensable here given the complete absence of any direct impact to the
Tribe of a decision in CEB’s favor.

CCP section 389(b)(3) — Adequacy of the Judgment. The Tribe asserts

that it has an “interest in the success of this specific Project” that is not
adequately represented by Respondent. (AS EX 2:366 [Motion 10:10-18]
[emphasis in original].) The Tribe misunderstands the question. The question
is whether a judgment rendered in a party’s absence will be adequate, not
whether the absent party will be prejudiced. In this regard, the Tribe’s
discussion of Save Berkeley is inapposite — that decision’s discussion relates
to prejudice, not the adequacy of a judgment. (AS EX 2:365 [Motion 9:6-
26]; see Save Berkeley, supra, 70 Cal.App.5th at pp. 721-722.) And, as
discussed above, under the relevant facts and under Lungren, the Tribe will
not be prejudiced by a decision rendered in its absence.

The Lungren court addressed this factor by identifying the “real issue
to be considered” by the court and whether that issue could be resolved in
the tribe’s absence. (Lungren, supra, 56 Cal.App.4th at p. 883.) The court
concluded that though the tribe would be affected by the outcome of the
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court’s decision on the issue, the court could nonetheless fully resolve the
issue without tribe. (/bid.)

The same is true here. The question presented in the case at hand —
whether Respondent complied with CEQA when it decided to reduce or
remove parking from the parking lot at 5th and D Streets and declare the lot
surplus — is one that can be fully resolved in the Tribe’s absence. CEB’s case
is an administrative mandamus case that must be decided on the basis of the
administrative record. The Tribe did not participate in the administrative
proceeding for that decision and are not a real party in interest under Public
Resources Code section 21167.6.5(a). The Tribe is immaterial to the ability
to render an adequate judgment.

CCP section 389(b)(4) — Adequacy of the Remedy. Lastly, the Tribe

argued in its Motion that CEB has an adequate remedy even if its Motion
were granted. The Tribe first claims that a pending initiative relating to
Respondent’s plan to redevelop the City’s downtown parking lots is an
adequate remedy. (AS EX 2:366 [Motion 10:25-26].) This is false. CEB is
not the proponent of the referenced initiative, and the initiative does nothing
to address Respondent’s compliance with CEQA when it when it decided to
reduce or remove parking from the parking lot at 5th and D Streets. (See AS
EX 1:093-111 [Johnson Decl., Ex. 8].) There is no reason at all to believe
that the initiative is an adequate substitute for CEB’s present action.

The Tribe also claims that CEB’s other lawsuits “challenging similar
actions taken by Respondent” provide an adequate alternative remedy. (AS
EX 2:366 [Motion 10:26-27].) This is false as well. The other lawsuits all
relate to other, specific actions by Respondent (specifically, violation of
CEQA when approving an amendment to the City’s General Plan Housing
Element®; violation of CEQA when declaring property located at 6th and M

3 Humboldt County Superior Court Case No. CV2300565.
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Streets surplus lands*; and violation of CEQA when declaring property
located at 8" and G Streets surplus lands®). None of these actions relate to
Respondent’s compliance with CEQA when it decided to reduce or remove
parking from the parking lot at 5th and D Streets. That is the purpose of the
present action. It should be obvious to the Tribe that other cases involving
other specific actions by Respondent, none of which relate to Respondent’s
actions at issue in the present case, cannot provide an adequate alternative
remedy to CEB.

The fact is that without this case, CEB would have no remedy
available by which to challenge Respondent’s compliance with CEQA when
it decided to surplus and to reduce or remove parking from the public parking
lot at 5th and D Streets.

In considering this factor, the Lungren court placed great importance
on the fact that if it granted the tribe’s and public agency’s motions to dismiss,
the CAG would be left with no remedy. (Lungren, supra, 56 Cal.App.4th at
pp. 883-884.) This factor contributed to the Lungren court’s conclusion that
it could not “in equity and good conscience” uphold the lower court’s
dismissal of the action for failure to join the tribe. (/d. at p. 884.) The facts

here demand the same conclusion.

CONCLUSION

The Tribe is neither a necessary party nor an indispensable party. The
trial court erred in granting the Tribe’s Motion, and we respectfully request
that this Court reverse that decision.

/17
/17
/17

4 Humboldt County Superior Court Case No. CV2301562.
> Humboldt County Superior Court Case No. CV2301563.
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DATED: November 5, 2024

RESPECTFULLY SUBMITTED,

EVERVIEW LTD.

By: /s/ Bradley Johnson

BRADLEY JOHNSON, ESQ.
Attorneys for Petitioner and
Appellant CITIZENS FOR A
BETTER EUREKA
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